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| LAW is either 


(NATURAL, 


CHAP. 


I | | 
Na containing e 


Jus GzxT1UM, 
| and 


STS 


1 


Jus PuBLicuM ; which comprehends i the Laws of England, which are divided into 


CHAP. II. CI. Common Law, which is 


* Ie 
(SPIRITUAL, concerning 


RO 


| | 


C 


| | COrraxces or PLE as, as Blaſphemy, Schiſm, Oblations, Dilapidations, Repairs of Churches, 


5 | 
1 


S : az (PUNISHMENTS, as Excommunication, Penance, Suſpenſion, Deprivation, Degradation. 


Marriage, Adultery, Fornication, Polygamy, Divorce, Baſtardy, Hereſy, Ordination, 
Admiſhon, Inſtitution, Induction, Preaching, Tythes, Modus, Penſion, Procurations, 
| — Wills, Legacies, Probates, Inteſtates, Adminiſtration, Penance, Appeals. 


Covers, as the Convocation, the Prerogative Court, the Court of Delegates, Arches, 
Audience, Faculties, the Biſhop's Court, the Archdeacon's Court, the Court of Peculiars. 


LTzMPoRAL, the Objects of which are, 


- (Cavuses, concerning the Royal Prerogatives, the Rights of Subjedts, the Liberty of Subjects, Deſcent 


of Land, the Nature of Eſtates, the Extent of Eſtates, the Qualification of Eſtates, the Man- 
ner of A Eſtates from one to another, the Ceremony of conveying Eſtates, the Form 
of Contracts, the Solemnity of Contra&s, the Obligation of Contracts, the Expoſition of 


Deeds, the Expoſition of Adds of Parliament, Proceſs, Proceedings, 8 Executions, 
the Bounds and Limits of Courts. 


Covars, as the Court of Chancery, the Cou of King's-Bench, the Court of Common Pleas, the 
Court of Exchequer, the Court of the Lord Steward of the King's Houſe, the Court of Mar- 


ſhalſea, the Court of Admiralty, the Court Martial, the Hundred Court, the Court Baron, 
the Court Leet, the Court of Turn, the Court of Piepowder, Juſtice-Seat, Swainmote, the 
Court of Attachment, the Courts of Univerſities, the Court of Huſtings, the Court of Con- 
ſcience, the Court of Common Council, the Chamberlain's Court, the Wardmote, ms Court 
of Halymote, the Court of Curſus Aquæ, the Courts of Wales. 


PUNISHMENTS, as Beheading, Drawing, Hanging and Quartering, Drawing and Hanging, Burning, 


Hanging, Tranſportation, e Fi ines, Amerciaments. 


CHAP. III. [1 ParTICULAR Cusrous, as Borough Englith, Shortford, Gavelkind, Freebench, Conſuetudines Londini, 
0 „ Maii Inductio, Mores en, Cenſure, a Childwit, Landcheap, I Bull na 


1 Bear, 


CHAP, . III. srarurss. 
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AW is the Bond of Men's Actions; the 
Rule of well-governing a civil Society; 
the Perfection of Reaſon; the Encourager 
of Virtue, and Puniſher of Vice; the ſpotleſs Mir- 
ror of the divine Majeſty, and the Image of God, 
given as a Guide for regulating the Thoughts and 
Actions of Men. 


2; 
Laws are NATURAL 4 AR BITRARY, 


Narurar Laws are >" ſentialh good ; binding 
in all Places; being given by God to Mankind, 
for the Conſervation of his Nature, and the Pro- 
motion of his perfedtive End.; for which we ſee 


a Reaſon, and feel a Neceſlity, 
B 4. Though 
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5 . 
Though Jus Natur æ and Lex Na Tx, are 
uſually confounded by Lawyers and Divines; yet 
they remain as different as Light and Darkneſs. 
For the Right of Nature is no Law; neither is the 
Law of Nature a natural Right; becauſe Right is 
Liberty, but Zaw, a Fetter: It is not Liberty, 
unleſs we can act as we pleaſe. Whatſoever, there- 
fore, is a Law or Reftraint to it, muſt needs be 
ſuperinduced upon it; which Nature herſelf cannot 
be ſuppoſed to do: And no one elſe, has Power, 


except God; who is the Lord of Nature, and made 
our Hearts to be the Repoſitory of her Laws, that 


they might be always under our Eye, legible and 


clear, 


1 5. Wh | 
ST. AvGusTINE ſays, The Law of Nature hath 


but two Precepts. Firſt, Do as you would be done 


unto. Secondly, Do not that to others which you 
would not have done to yourſelf. 


6, 
Is:DoRE reckons, 1. The Conjunttion. of the 


Male and Female. 2. Education. 3. Succeſſion 
of Children. 4. Common Poſſeſſions. 5. Com- 


mon Liberty. 6. Acquiſition of Things in the 


Air, Earth, and Sea. 7. Reſtitution of the Thing 


intruſted. And, 8. Repelling Force by Force. 


Theſe are the Rzghts, not the Laws of Nature, 


0s. 
. Cictro reckons, 1. Religion, 2. Piety. 3. 
Thaakfulneſs. 4. Obedience to Superiors. And, 


5. To ſpeak Truth. 


8. LAWYERS 
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 Lawvess reckon, 1. To worſhip God. 2. To 


live honeſt. 3. To obey Superiors. 4. To hurt 
no Man. g. To give every one their own. 6. To 


take away evil Doers from among Mankind. 


9. 

Thus Men differ in their Enumeration of natural 
Laws; when as many as we are bound to obſerve, 
appear in the New Teſtament , for all natural Laws 
muſt be derived from God. Now it is certain 
Cnri1sT told the Apoſtles all his Father's Will; 


and the Apoſtles taught what Chriſt taught them: 


Therefore what is not in their Doctrine, is not in 
Nature's Law. From hence it follows, that the 


Law of Nature, is the only Meaſure and Rule of 


all other Laws; and is as neceſſary to the Support 
of the Mind, as Nouriſhmeat is to the Body. No 
man can create new Appetites, or make Hay or 
Stones his Nouriſhment, Neither can our Nature 
be maintained in its perfective End without theſe 
Laws; and he who diſpenſes with them, muſt 
have Power to alter the Reaſon of them, This 
cannot be done but by ſuperinducing ſomething 


upon them, greater than the natural Need ; which 


none is able to do, except the eternal Goodneſs. 
This is the Reaſon why che Commands or Prohi- 
bitions of the Law of Nature, cannot be altered by 
the civil Law; though the Scrictneſs of them may 


be allayed in Caſes of Neceſſity. As every Man is 
bound to reſtore Goods intruſted to his Care, When 


demanded ; but if one calls for his Sword to kill a 
Man, I am not guilty of Breach of the natural 
Law, if I refuſe to deliver it, while he remains fo 
violent and paſſionate, Or if I promile to meet a 
Perſon at a certain Place, and in my Journey thi- 

; 2 5; ther, 


. 5 
ther, I break my Leg: Now, though by the Law 
of Nature, I am bound to perform my Promiſe, 
yet it becoming accidentally impoſſible, I am diſ- 


penſcd with. Thus the Law of Nature is a 

Tranſcript of the Wiſdom and Will of God, en- 

graved in the Tables of our Mind, and ſet down . * 
in the New Teſtament, as our intire Guide in the 


natural and eſſential Duty we owe to the all- 


ſupreme Being, as well as to one another; and is 
never to be changed by any ſucceeding Law-giver, 


10. 
ARrpiTRARY Laws are Inſtitutions made by 


Men, founded on Convenience and the Law of 


Nature ; and depending on the Authority of the 
legiſlative Power that made them, being deſigned 
for maintaining public Order. Therefore a Law is 
unjuſt, if made by one who has no Authority ; if 
carried beyond the Intention of the Law-giver, if 
it do not contribute to the publick Good; or, 
when by Change of Things, it becomes inconſiſtent 
with the publick Advantage, | 


| 11. | 
To Laws that are juſt, Obedience is to he paid, 
according to what is commanded, not according to 
what ſeems to be beſt, Terquatus Manlius, being 
elected Conſul of Rome, ordered his Son not to 
fight on that Day ; but his Son, eſpying a great 
Advantage, fought, and gained a glorious Vic- 


tory ; for Which he was crowned with a triumphant ' 
Laurel; but for his Diſobedience loſt his Head. 


12. 


The Power of Magiſtrates in paniſhing Tranſ- 
gteſſors of their Laws, with Loſs of Eſtate, Mem- 
ber, Life or Liberty, is very proper, For with, 
| out 
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out che coercive Power, there could be no Govern- 
ment; and without a Government, there could be 
no Communities of Men ; Wolves being more ſo- 
ciable, unleſs reſtrained by magiſtrative Authority. 


Before the Eſtabliſhment of Government, Violence 


repelled all Injuries. But becauſe any one in Pain, 
Grief or Anger, judges unjuſtly, Princes or Judges 
were choſen to be the ſole Redreſſers of Injuries. 
They made Laws that Juſtice might be adminiſ- 
tered impartially; yet in Caſes where a great Num- 
ber of Perſons are liable to the ſame Puniſhmear, 

by being Confederates in a Crime, only the Prin- 
cipals ſuffer, Thus in a Sedition in an Army, the 
common Soldiers are to be pardoned, whilſt the 
Commanders or Leaders (who are the Principals) 
are puniſhed. Otherwiſe it would not only prove 
a Damage to the Commonwealth to loſe ſo many 
Subjects; but might be dangerous, by fomenting 
rather than ſuppreſſing the Sedition. Nor ought 
oneto be puniſhed for the Fault of another: Though 
the Theſſalians killed 250, and the Romans Zoo, of 
the Volſci, who were Hoſtages or Pledges of War, 
without any Injuſtice, as was ſuppoſed ; it being 
cuſtomary for other Nations to do the fame. But 
the Thing itſelf is not lawful by the Law of Na- 
ture, unleſs the Pledges be equally guilty of the 
Crime. Neither are Sons to be puniſhed for the 
Offences of their Father or Grandfather ; becauſe 
they are not guilty of the Tranſgreſſion. For this 
Reaſon, Heirs are not obliged to pay the Debts of 
their Anceſtors, except Aſſets defcend ; it being 


unjuſt that the Father, who leaves no Eſtate or Ad-. 


vantage to the Son, ſhould tranſmit a Burthen to 
his Ifue. | > 


| 13. 
As the wiſeſt Legiſlature cannot foreſee the In- 
conyeniences chat may ariſe, even from the beſt of 
| Inſtitutions, 
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Inſtitutions, the Obligation of human Laws. is 
changeable by 1. EquiTY, 2. Jovicial, InTER- | 
PRETATION, 3. DISPENSATION, 4. COMMUT A- 
TION, 5. CONTRARY CuSTOMs, And, 6, A- 


ROGATION, 


14. 

Eqvirv, or the Correction of that wherein the 
Law, by Reaſon of its Univerſality, is deficient; 
and wherein the Mind of the Law-giver is to be 
more regarded than his Words, It was crvel in 
Ba. Ius Macedo, the Saracen Emperor, to cauſe the 
Soldier who ſaved his Life, by cutting aſunder 
the Emperor's Belt, in which a Stag had faſtened 
his Horns, to be killed ; becauſe by the Law, it 
was Capital to draw a Sword upon the Prince. For 
the Law could never intend to make it Death to 
preſerve the Prince. Here was a Neceſſity; ſo that 
if it had not appeared like a Fault, it had been ex- 
cuſable; for Neceſſity excuſes whatſoever it com- 


pels to; and when the firſt Senſe of the Words in- 


fer any Abſurdity, Contraction, Injuſtice, or 
Unreaſonablencſs, the Mind of the Law-giver is 
ſuppoſed to be otherwiſe, and therefore the Words 


are not to be adhered to. 


I 5, 
Juprerar, INTERPRETATION, Or the Explana- 


tion of a Law by the Judges; which does not take 


off the Obligation, but only declares that in ſuch a 
Caſe, it was not intended to bind. And when 
1 interpret a Law, they either expound it by 
earning and wiſe Conjectures; or elſe by Prece- 

dents of the Court, and Cuſtoms of the Land. 
For in Queſtions of Interpretation, there is not any 
Thing more reaſonable tha to inquire how the 
Practice of People was in Times paſt ; becauſe 
what they did whilſt the Senſe of the Law was beſt 
perceived, 


hn 


E 


perceived, and what the Law-giver allowed them 


to do in Obedience to it, may be ſuppoſed to be 


that which he intended. Upon this Account, the 
adjudged Caſes in Law, are the beſt Indication of 


the Meaning of it; the Sentence of the Judges 


conveying the Notice of a Cuſtom, and allowing | it 
reaſonable. 


16. 
| DropznsATION ; ; which differs from Interpreta- 


tion; becauſe the latter declares the Law in certain 


Caſes not to bind; whereas Diſpenſation is a vo- 
luntary Act of the Prince's Grace and F avour; re- 


leaſing to any ſingle Perſon or Community of Men, 


the Obligation of the Law : Others at the ſame 


Time remaining bound, not only in other Caſes, 


but the ſame. 


17. 


CoMMUTATION, or changing the Burthen of the 
Law into an Act of it; as when a publick Penance 
is injoined to ſome Perſon; who by ſuch publick 
Shame, would be hardened or oppreſſed, the 
Church ſometimes diſpenſes with the Obligation; 
changing it into Alms: Though this ſhould never 
be done, but upon Conſiderations of Piety; and 
not becauſe the Tranſgreſſor is powerful and rich. 


18. 


ConTRARY CusTOMs; which though they cannot 
of themſelves deſtroy a Law; by Reaſon it were ao 
Matter who had the legiſlative Power, if what was 
enacted was in the Choice of every one, whether it 
ſhould be a Law or no: Tet the Power that makes 
a Law, may allow them to prevail againſt ir. Then 
the Queſtion is, how to know when the Law-giver 
is willing his Law ſhall ſubmit co a contrary Cul⸗ 

tom? 
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Inſtitutions, the Obligation of human Laws. is 


changeable by 1. Equity, 2. Judicial InTER- 
PRETATION. 3. DISPENSATION. 4. COMMU T A- 
TION, 5. CONTRARY CuSTOMs, And, 6, Ar- 


ROGATION, 


14. 

EqviTty, or the Correction of that wherein the 
Law, by Reaſon of its Univerſality, is deficient ; 
and wherein the Mind of the Law-giver is to be 
more regarded than his Words, It was cruel in 
Baſilus Macedo, the Saracen Emperor, to cauſe the 
Soldier who ſaved his Life, by cutting aſunder 
the Emperor's Belt, in which a Stag had faſtened 
his Horns, to be killed; becauſe by the Law, it 
was capital to draw a Sword upon the Prince. For 
the Law could never intend to make it Death to 
preſerve the Prince. Here was a Neceſſity; fo that 
If it had not appeared like a Fault, it had been ex- 
cuſable; for Neceſſity excuſes whatſoever it com- 


pels to; and when the firſt Senſe of the Words in- 


fer any Abſurdity, Contraliction, Iajuſtice, or 
Unreaſonablencſs, the Mind of the Law-giver is 


ſuppoſed to be otherwiſe, and therefore the Words 


are not to be adhered to. 


15. 


Juprerar, INTERPRETATION, or the Explana- 
tion of a Law by the Judges; which does not take 
off the Obligacion, but only declares that in ſuch a 
Caſe, it was not intended to bind. And when 
E interpret a Law, they either expound it by 

earning and wile Conjectures; or elſe by Prece- 
dents of the Court, and Cuſtoms of the Land. 
For in Queſtions of Interpretation, there is not any 
Thing more reaſonable tharr to inquire how the 
Practice of People was in Times paſt ; becauſe 
what they did whilſt the Senſe of the Law was beſt 
perceived, 


E 


-eived, and what the Law-giver allowed them 
to do in Obedience to it, may be ſuppoſed to be 
that which he intended. Upon this Account, the 
_ adjudged Caſes in Law, are the beſt Indication of 
the Meaning of it; the Sentence of the Judges 
conveying the Notice of a Cuſtom, and allowing it 
reaſonable. 


16. 


DrsPENSATION ; which differs from Interpreta- 
tion; becauſe the latter declares the Law in certain 
Caſes not to bind; whereas Diſpenſation is a vo- 
luntary Act of the Prince's Grace and Favour; re- 
leaſing to any ſingle Perſon or Community of Men, 
the Obligation of the Law : Others at the ſame 


Time remaining bound, not only in other Caſes, 


but the ſame. 


17. 


CoMMUTATION, or changing the Burthen of the 
Law into an Act of it; as when a publick Penance 
is 1njoined to ſome Perſon; who by ſuch publick 
Shame, would be hardened or oppreſſed, the 
Church ſometimes diſpenſes with the Obligation ; 
changing it into Alms: Though this ſhould never 
be done, but upon Conſiderations of Piety ; and 
not becauſe the Tranſgreſſor is powerful and rich. 


18. 


Cors ARxY Cusrous; which though they cannot 
of themſclves deſtroy a Law; by Realon it were no 


Matter who had the legiſlative Power, if what was 


enacted was in the Choice of every one, whether it 
ſhould be a Law or no: Yertthe Power that makes 
a Law, may allow them to prevail againſt it. Then 
the Queſtion is, how to know when the Law-giver 
is willing his Law ſhall ſubmit co a contrary Cuſ⸗ 

tom? 
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tom? Anſwer, By his tacit conſent, and ſecret 
Approbation. N 


| 19. 

AnROGATION, or the taking away the Force of 
a Law; the Cauſes of which are all thoſe that make 
a good and wiſe Man change his Mind: As new 
Emergencies, unfit Circumſtances, publick Diflike, 
and a greater Good, For the ſame Power that 
makes a Law, can annul it; and the ſame Reaſon 
that introduced it, can alſo change it. To enforce 
the Obedience of a Law, it muſt be made by a 
competent Authority ; it muſt be juſt; and it muſt 
be promulged. The Defect of any of theſe Parti- 
culars, is ſufficient to abrogate it. If a Law be 
unjuſt, it ceaſes of itſelf; if uſeleſs, it falls into 
Neglect: If not puniſhed, it is not born; and if it 
is generally diſliked, it is ſuppoſed to be unchari- 
table; and is as if it were unborn; for it will be 
ſtarved at nurſe. 


20. 


The learned Selden ſays, the Laws of every 
Country began, when there firſt began to be a 
State. And if we conſider the World as one uni- 
verſal Society; then that Law, by which all the 
Nations are governed, is Jus GEN TIuu, or the 
LAW of NATIONS. But if the World be conſi- 
dered as made up of particular Nations, the Law 
that regulates each Kingdom, is Jus PuBLicum, 
or the PuBLick Law, 


21. 


Under this laſt Head may be placed the Laws of 
this Land; in which Duncallo Molmutius, ſixteenth 
King of the Britains, who reigned 400 Years before 
the Birth of our Saviour, is ſaid to have firſt pub- 


liſhed a Book of Laws. Nor were theſe Laws an- 
6 nulled 


r Er rs 
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nulled by the Romans, who in the 84th Year of 


Chriſt, and the 139th Year from the firſt landing 
of Julius Ce/er, reduced this Iſland to a Roman 
Province, and governed it by their own Laws, 
which flouriſhed till the Year 408, when one Con- 
ftantius, a common Soldier, being raiſed to the Im- 
perial Dignity, purely for the Sake of his Name, 


-which was thought fortunate, drew together all 


that could bear Arms, as well Romans as Jflanders, 
and with this Army left the Kingdom. The 
Britains, after the Departure of the Roman Soldiers, 
and the Flower of their Youth, being reduced to 
great Extremities by the Pid's and Scots, who com- 
mitted continual Ravages, called the Saxons to 
their Aid; who, overcoming the Pis and Scots, 
quarrelled with the Britains; and in the Year 504, 
after a War of 130 Years, intirely drove them into 
Wales, and formed the Heptarchy ; changing the 


Name of the Land from Britain to England, and 


introducing their own Laws, which were pro- 
mulged about the Year 596 by Zhelber!, King of 
Kent. Ina, King of E&fjex, about the Year 724. 
publiſhed a Body of Laws under the Name of st 
Saxon Leaga. Likewiſe Offa, King of Mercia, 
about the Year 794, wrote a Book of Law, entitled 
Merchenlaga: And in the Year 896, and the 69th 
after the Heptarchy, Alfred the Great, the ſixth 
King of all England after the Heptarchy, collected 


the beſt Laws he could find; in which he inſerted. 


many of the judicial Laws out of the Old Tefta- 
ment, and ſeveral of King Ina's and King Offa's 


Laws, with many of his own. Next Edgar the 


Peaceable, the 12th King after the Heptarchy, 
about the Year 961, made ſeveral Laws: two 
whereof ſhew his Wiſdom and Juſtice. One was 


in order to deſtroy the Multitude of Wolves, that 


came down in Droves from the Mountains of 
Hales, making ſuch Deſtruction amongſt the 
, C Flocks 
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| Flocks and Herds, that the Country was in conti- 
naal Alarm. This Law converted the Tribute of 
Gold, Silver and Cattle, paid yearly by the Welch, 
into 200 Wolves Heads; and granted a general 
Pardon for all paſt Offences, on Condition each 
Criminal brought him by ſuch a Time, a certain 
Number of Wolves Tongues, in Proportion to his 
Crimes. The Effect anſwered the Deſign; for in 
three Years there was not one left in the Kingdom, 
The other Law was againſt Bribery and Corrup- 
tion in Magiſtrates, who abuſed the exorbitant 
Power Edgar's Predeceſſors ſuflered them to uſurp 
during their Wars, and were become intolerable to 
the Nation. This Law enacted, that every Judge, 
convicted of giving Sentence contrary to the Laws, 
ſhould be fined 120 Shillings, if done ignorantly; 
but if knowingly, he was caſhiered for ever. 


21, 


In the Year 1013, Swern,, King of Denmark, 
conquered Exgland, and eſtabliſhed Daniſh Laws. 


And in the Year 1025, Canute his Son, the ſecond 


Daniſh King of England, and the 19th from the 
Heptarchy, convened a Council to confirm the 
Daniſh Laws. There were three Sorts of Laws 
then in England. Kent, Suſſex, Surrey, Berkſhire, 
Hampſhire, Wiltſhire, Somerſet and Devon/hire, ob- 
ſerved the Laws, called Weſt-Saxon-Lage. Glou- 
cefter, Worceſter, Hereford, Warwick, Oxford, Staf- 
ford, Cheſhire, and Shropſhire, retained the Laws 
called Merchenlage. And York, Derby, Nottingham, 
Leiceſter, Lincoln, Nortbampton, Bedford, Hertford, 
Eſſex, Middleſex, Norfolk, Suffolk, Cambridge, Hun- 
tington, and Buckinghamſhire, were governed by 
the Laws called Danclage. All theſe Laws held an 
Uniformity in Subſtance ; differing rather in their 
Mulcts and Penalties, than in the Courſe and 
Frame of Juſtice, 


2 | 22, About 
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About the Year 1047, Edward the Conſeſſor, the 
third of that Name, and the twentieth King from 
the Heptarchy, reduced the Laws into a Body j 
which from that Time became common to all Eng- 
land, And in the Year 1080, Villiam the Con- 
queror, on a Review of the ſeveral Laws and Cul- 
roms of this Kingdom, abrogated ſome, aboliſhed 
others, and added many of his own Country; or- 
daining this Syſtem or Aſſemblage to be the Law of 
the Land: From whence the preſent are derived; 
which conſiſt of three Parts, viz. Jus Commune, 
or Common Law; Moores, or PARTICULAR 
CusToMs, and ConsUul TA SENATUS, STATUTES 
or AcTs of PARLIAMENT, 
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Of the Common Law. 
1. 


SNOMMON Law is 2 Body of Rules, 
generally received and held as Law in this 


Nation, before any Statute was made to alter 


them.—It is the Birth-Right of the Subject, not 


only for the Security of his Goods, Land and 


Wealth; but of his Wife, Children, Body, Fame, 
and Life: And contains SPIRITUAL and TemPo- 


RAL LAWS. 


2. 


Seixirual Laws are compoſed of divers imme- 
morial Cuſtoms z our own provincial Conſtitutions 
and Canons, made in Convocation ; Acts of Parlia- 
ment concerning Religion, or Matters of eccleſiaſ- 
tical Cognizance; the Rubricks in our Common- 


Prayer Book, founded upon the Statutes of Uni- 
| formity z the Articles of Religion drawn up in the 
Tear 1562, and eſtabliſhed by the Statute of 


13 Eliz. C. 12. and the general Canon Law, This 
laſt conſiſts partly of certain Rules, taken out of 
the Scripture ; partly of the Writings of the an- 
cient Fathers of the Church ; partly of the Ordi- 
nances of General and Provincial Councils ; and 


partly of Inſticutions of the Popes in former Ages; 


which were either DECAE ESC, or DECRETALS. 


5 8 
Decrets are Eccleſiaſtical Conſtitutions made 


«/ by the Roman Emperors, and the Pope and Car- 
dinals; firſt collected together by Ive, Biſhop of 


Carnat, 


84 t 3 ] 
Carnat, who lived about the Year 1114 but af- 
terwards perfected by Gratian, a Benedictine Monk, 


in the Year 1149, and allowed by Pope Eugenius 


to be read in Schools, and cited as Law, They 
ſhew the Rights, Digaities and Degrees of Eccle- 
ſiaſtical Perſons, with their Manner of Election. 


4. 
 DecreTaALs are Canonical Epiſtles, written by 


the Pope, or by the Pope and Cardinals, for the 


. "RY" * 
ordering and determining Matters of Controverſy. 


Of theſe there are three Volumes: The firſt com- 


piled about the Year 1231, by Raymundus Barci- 
#ius, Chaplain to Grezory the Ninth, and at his 
Command. The ſecond Volume is the Work of 
Boniface the Eighth, about 1298. And the third 


Volume, called the Clementines, was made by Cle- 


ment the Fifth, and publiſhed in the Council of 


Vienna about 1308. To theſe may be joined the 


Novel Conſtitutions of John the Twenty-ſecond, 
and other Biſhops of Rome. Theſe Decretals con- 
tain the Law to be uſed in Eccleſiaſtical Courts; 
and the firſt Title in every of them, is the Title of 
the Bleſſed Trinity, and of the Catholick Faith; 
which is followed with Conſtitutions and Cuſtoms, 
Judgments and Determinations in ſuch Matters and 
Cauſes, as are liable to eccleſiaſtical Cognizance z 
the Lives and Converſation of the Clergy ; Matri- 


mony and Divorces ; Inquiſition of criminal Mat- 


ters; Purgation, Penance, Excommunicarion, &c. 
The Statute of 25 Hen. 8. c. 19, allows of this ge- 
neral Canon Law, fo far as it is not repugnant to 
the King's Prerogative, and the Laws, Statutes, 


and Cuſtoms of the Realm: And alſo ordains that 


Canons made in Convocation, and confirmed by 


the King, ſhall be as binding in Eccleſiaſtical | 


Courts, as Acts of Parliament are in other Caſes. 
e Thus 
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Thus the Convocation for the Province of Canter- 
bury, was held by Virtue of the King's Writ at 


London, in the Year 1603; wherein ſeveral Canons 


were made for the Government of the Church, Re- 
Iigion and Clergy ; which Canons had the Royal 
Aſent, and {till remain in Force. By theſe $ Spiri- 
tual Laws, are tried Cauſes of, or relating to, 
1. BLASPHEMY. 2. SCHISM. 3. OBLATIONS. 
4. DiLAPIDATTONS. 5. REPAIRS of CHURCHES. 
6. MaARRIACOE. 7. ADULTERY. 8. FORNICATION. 
9. PotyGamy. 10. Divorce. 11, BAsT ARD. 
12. HERESY, 13. ORDINATION. 14. ADMI1S- 
SION. 13. INSTITUTION. 16. INDUCTION. 17. 
PzaeacauingG. 18. TiTHEs. 19. Mopus, 20. 
B 21. SIMONY, 22. WIIISs. 23. 
Lecacits. 24. PRELATES. 25. INTESTATES, 


26. 1 27. PENANCE, 28. Ap» 
PEALS. | 


Ho | 
BL. a$PHEMY, or an Injury to God, by denying 
that which is due and belonging to him, or attri- 
buting to him what is not agreeable to his Nature. 


6. 


Scuism, or Diviſion of the Church, occaſioned 
by the ſeditious Doctrines of Non- Conformiſts ; to 
prevent which, the Statute 12 Ann. * 2. C. 7. 
was made. 


7. 
OBLATIONS, or Things offered to God and his 
COT, by pious and faithful Chriſtians, 


"x 
DiLayiDATION: When an Incumbent of a 
Church ſuffers the Parſonage-Houſe, or Out- 


Houſes to fall down, or be 1 in Decay for Want of 
neceſſary 
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neceſſary Reparations: Or pulls down or deſtroys 4 
any of the Houſes, Buildings, Trees, Woods, or | 
other Appurtenances belonging to a ſpiritual Live | 
ing ; or permits any Damage to be done to the 
ſame; the Executors or Adminiſtrators of him, « wer Abr. 656, | 
in whoſe Time ſuch Dilapidation was done or ſuf- | 
fered, muſt make Amends to the Succeſſor, If | 
they refuſe, he hath a proper Remedy in the Spi- 
ritual Court; or he may bring an Action of Debt 
againſt them at Common Law; in which Action | 
he ſhall recover Damages in Proportion to the Di- | 
lapidations. * And if any Incumbent, or his Exe- d 1j El. c, 
cutors or Adminiltrators, ſhall make a Gift of his | 
Goods and perſonal Eſtate, to defraud his Sueceſ- I 
ſor, as to Dilapidations ; ſuch Succeſſor may have 
the ſame Remedy in the Spiritual Court, againſt j 
the Perſon to whom ſuch Gift is made, as he might 
have againſt the Incumbent, or his Executors and 
Adminiſtrators. | 
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9. 

Repairs or Cyurcurs; the Chance] whereof « z; x4. x. 
is to be repaired by the Parſon ; unlefs there be a 

Cuſtom to the contrary, He may for theſe Re- 

pairs, cut down Trees in the Church- Yard, but not 
otherwiſe. * And the Church- Wardens are to {ce 4 r Mod. 245. 
that the Body of the Church and Steeple are in a 
Repair; but not any Iſle, Pew or Stat, which is g 
claimed by Preſcription as the Property of a certain | 
Perſon, Family, or Houſe. * In London, the Pa- „ Med. 19g, 
riſhioners repair both Church and Chancel; and * Vent. 367. 
the Spiritual Court may compel them to it, and 
excommunicate every one of them till done; but 

thoſe that are willing to contribute ſhal} be ab- 

ſolved till the greater Part agree, and the Excom- 

munication taken off: Though Rates for Re- +, vent. 367. 2. 
Pairs are to be made by Church- Wardens, and the Roll. Abr. 291. 
f major Part of the Pariſhioners ; which ſhall "a 
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the reſt after a general Notice given, unleſs the Pa- 

riſhioners refuſe or negle& to meet upon ſuch No- 

tice, or on meeting make a_ Rate; and then the 

Church Wardens and Overſeers. of the Poor may 

make a Rate, and levy it on the Pariſhioners ; the 

| Rate being firſt confirmed by the Ordinary or 
Archdeacon. And if a Pariſh is unequally rated, 

| thoſe who are aggrieved, muſt plead it in the Spi- 

i ritual Court, when ſued there. | 

| 

| 

| 

| 


10. 


1 MaRRtACE, or the full, free and mutual Con- 
ſent between Perſons not diſabled to enter into that 
ll 1 State, by their near Relation to each other, In- 
fancy, Pre-Contract, or Impotency. The Solem- 
nization of Marriage is regulated by the Laws and 
Cuſtoms of the Nation. 


II. 


| | ADULTERY, or the Sin of Incontinence in mar- 

1 ried Perſons; if but one of the Perſons is married, 
it is called ſingle Adultery, to diftinguilh it from 

it that which is committed by two married Perſons. 


12. 


FogxicAT ION, or the Sin of ta in 
unmarried Perſons. 


| 4 
8 18. 

Pol vdr, or a Man's having two or more 
Wives, or a Woman's having two or more Huſ- 


bands at the ſame Time; whereby the firſt is in- 
jured. - 
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14. 
Divoxck, or Separation of married Perſons ; 
which is either @ Mena et T boro, or A Vinculo Ma- 
Tri nonii. 
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11 


Frinionit; The * firſt diſſolveth not the Marriage; 29 


0 


3 


the Cauſe being ſubſequent to it ; and ſuppoſes it =" Fm 


lawful z being occaſioned by Adultery in either of 
the Parties; Cruelty of the Huſband, or the like. 


And therefore hindeis not the Woman from ſu- > Woot's Inſt. 


ing by her next Friend, or proſecuting her Huſ- 


62, 


band in her own Name for Alimony. The other . 18. 44, 
makes the Marriage abſolutely void, the Cauſe be- . 3, 687. 


ing precedent to it; as Precontract, Conſanguinity, 
Impotency, Impuberty, or ſome ſuch Matter. By 
this Divorce, Dowet is gone ; and it for Precon- 
tract, Conſanguinity or Affinity, the Children are 
Baſtards. Yet the * Wife ſhall reccive again all 


that ſhe brought, becauſe the Nullity ariſes through 


ſome Impediment in the Huſband ; and the Goods 
of the Wife were given for her Advancement in 
Marriage, which now ceaſeth. Wherefore the 
Wife may bring an Ad ion of Detinue for them; 
and as for Money, which cannot be known, ſhe 
muſt ſue in the Spiritual Court. But this is where 
the Fortune is not ſpent; for if the Huſband bas 
given them away during the Coverture, without 


any Colluſion, it ſhall bind her. 


28 0 
BasrAR DV, or the Defect of Birth by being born 
out of Wedlock; though if there by any Impedi- 
ment in the Huſband, which ſhews an Impoſſibility 
to get Children, the Iſſue are Baſtards. 


16. 
Heresy, or falſe Opinion, repugnant to ſome 
elſential Point of Doctrine contained in Scripture, 


k Dyer 62. 


Nelſ. Abt. 675 * 


'l Inft. 234. 
Dan. 278. 


obſtinately maintained by ſuch as profeſs the Name 


of Chriſt. It is properly Obſtinacy, and not Error 


that makes it; for when a Man allows every Thing. 


D | urged 


1 


( 18 } 
_ urged againſt him, its due weight, he is not guilty 
of Thennly.! 2 :: eee . 


| 14 17. g | 
OrDixaTION, or initiatir g a Perſon into ſacred 
Orders: No one being capable of taking an eccle- 
ſiaſtical Promotion or Dignity, without being or- 
dained a Prieſt, A Clerk is to be twenty-three 
Years of Age; and to have Deacons Orders before 
he can be admitted into any Share of the Miniſtry; 
5 and a Prieſt muſt be twenty-four Years of Age be- 
fore admitted into Orders, to preach or adminiſter 
* the Sacraments. Deacons and Prieſts are to be or- 
3 daĩned only upon the four Sundays immediately fol- 
| lowing the Ember Weeks; except upon urgent 
Occaſions. And it is to be done in the Cathedral 
or Pariſh-Church, where the Bifhop reſides, in 
Time of divine Service, in the Preſence of the 
. Arch- Deacon, Dean and two Prebendaries; or of 
5 four other grave Divines; and the Perſon to be or- 
ll | dained Prieſt, muſt bring a Teftimonial of four 
Perions known to the Biſhop, of his Life and Doc- 
_ = trine; and to be able to give an Account of his. 
Faith; and ſubſcribe the thirty- nine Articles of 
Religion, and take the Oath of the King's Supre- 
macy, as directed and altered by the Firſt of Milliam 
and Mary, Sell. 1. C. 8. F. 7. and 1 George I. C. 13. 
And if any Impediment or Crime be objected 
againſt the Perſon at the Time of his Ordination, 
the Biſhop muſt ſurceaſe from ordaiaing, until he 
ſnall be cleared of that Impediment or Crime. 
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: 18. 

Apussrox, or being preſented to a Living after 
due Examination, by the Biſhop's ſaying, Admitto 
te babilem; and upon a Biſhop's refufing to admit a 

„Hep. z. Clerk, the ® Remedy is by Writ Quare nen Admiſit 

; or 


_— We = 
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L 19 J 6. 1hf 
or. Admittendum Clericum brought in that County, 
where the Refuſal was. 4a 1 


19. 
INSTITUTION 3 Which,” is when a Biſhop fays to » r Ind. 344. 
a Clerk, who is preſented to a Living, Iaſtiluo te Catum. Laws 
56 | a! 109. 
refttorem talis Eccleſiæ cum Cura Animarum et accipe 
Curam tuam et meam; and may be granted either by 


the Biſhop under his Epiſcopal Seal ; or it may be 


done by the Biſhop's Vicar-General, Chancellor or 
Commiſſary; whoſe Acts are taken to be the Acts 

of the Biſhop. Alſo Letters Teſtimonial of Iaſti- ; 
tution, may be granted by the Biſhop, though he 

is not in his Dioceſe ; to which ſome Witneſes 

ſhould ſubſcribe their Names. And * if a Biſhop -= Rell. Abr. 
refuſe to grant Inſtitution, the Party may have his 2% # Rep. 
Remedy in the Court of Audience of the Arch- 
-biſhop, by Duplex Querela. On Inſtitution, the Pl. 328, 
Clerk has a Right to enter on the Parſonage-Houſe 9 
and Glebe, and take the Tithes; but he cannot 

grant, lett or do any Act to charge his Benefice, 

until inducted, by reaſon he is only inſtituted 44 

 Officiam to preach and pray; and therefore not in- 

titled ad Bene ſicium, until formal Inductlon. 


20. 

* Ixpvctron, or * giving a Parſon Poſſeſſion of a 4 Country Park 
Church. For when the Biſhop hath granted Inſti- r. 26, 2 
tution, he iſſues out his Mandate to the Archdea- 
con to induct the Clerk; who may do it in Perſon, 
or by Commiſſion. If by Com: .;fon, one of the 

Clergy men commiſſioned, takes the Parſon by the 
Hand, and lays it on the Key of the Church, pro- 
nouncing theſe Words, “ By Virtue of this Com- 

„ miſſion, I induct you into the real and actual Poſ- 
ſeſſion of the Rectory of © © with all its 
Appurtenances.“ Then he opens the Door, and 
3b" 37's puts 
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© 11 Hen, 4. 
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Le 


puts the Parſon into Poſſeſſion, ho commonly tolls 


the Bell to give the People Notice that he hath 


taken Poſſeſſion of the ſaid Church. If the Key of 
the Door cannot be had, the Clerk to be inducted 
may lay his Hand on the Ring of the Door, the 
Latch of the Church-Gare, or on the Church- Wall. 

Alſo Indu&ion may be made by the Delivery of a 
Clod' or Tuft of 10 Glebe. And * after Inſtitu- 
tion, if the Archbiſhop inhibits the Archdeacon to 
induct, he may do it notwithſtanding, laduc- 


tion made by the Patron is void, except Biſhops 


and Archdeacons, who may induct a Clerk to Be- 
nefices, of which they are Patrons by Preſcription, 
It is not the Admiſſion and Inſtitution, but Induc- 
tion to a ſecond Benefice, that RA the firſt void 
in Caſe of Pluralities. 


16. 

. Paracun. Every * bene ood N re- 
ſiding on his Benefit, and having no lawful Impe- 
diment, ſhall in his own Cure, or ſome neighbour- 
ing Church, preach . one Sermon every Sunday, 


And if any beneficed Perſon be not allowed to 
. he ſhall procure Sermons to be preached in 


Cure by licenſed Preachers; and every Sunday 
whereon there 1s not a Sermon, he or his Curate, 
mall read ſome one of the Homilies ; alſo no Per- 
ſan not examined.and approved by the Biſhop, or not 


as licenſed, ſhall preach i n any Church; and Church- 


Wardens are to note in their Book, the Names of 
all ſtrange Clergymen that preach in their Pariſh, 


to which Book very Preacher is to ſubſcribe his 


Name, the Day when he preached, and the 


Name of the roy of whom be. had licence to 
preach, 


19. oy 
-T1THEs, 2 or the tenth Part of the Increaſes 


| peatly ariſing from the * of Lands, and the. 


Induſtyy 


of 
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Induſtry of the P 
to the Clergy for their better Maintenance; the 


411 
ariſhioners of any Pariſh, : payable 


Priefts and Miniſters of the Altar, living at firſt 
wholly on Oblations ; when the Laity, from Mo- 
tives of Piety, voluntarily gave them a certain Por- 


tion of their Revenues. This Gift was called 
Tithes, though not a tenth Part of cheir yearly In- 
come, nor near ſo much; but the Prelates, not ſa- 
tished with that, got ſucceeding Princes to conſent 
to their making an expreſs Law, whereby they 


obliged the Laity to give them a full tenth of their 
Revenues and Profits. From hence Tithes grew 
to be an eccleſiaſtical Inheritance, collateral to the 
State of the Land, and a ſpiritual Duty not releaſed 
by a Releaſe of all Demands of a Pariſhioner out of 


his Lands. No“ Man had a Property in Tithes, y Hob. 26} 


until the Council of Lateran, held in the Reign of 


King John; wherein a Canon was made, compelling 
every Perſon to pay Tirhes to the Parſon or Vicar 


of the Pariſh, where they ariſe ; becauſe before that 
Time, the Biſhop of every Dioceſe made a general 
Diſtribution of Tithes, to ſpiritual Perſons, for 
charitable Uſes; and for Repairs of the Church. 


And ſince the Statutes of Diſſolution of Abbies, 


made the 27th and 28th Hen, 8. they have been, 


* 


and at preſent are, transferred to * Laymen. And = 118. 4% 


Tithes are three Kinds, PREDIAL, PERSONAL, and , 55% 


Mixr. RO” 
| 20. 


PREDIAL Tirnts, immediately ariſe from the 


Land, either by Manufacture, or of its own Na- 


ture; as Corn, Grain, Hay, Wood, Fruit and 
Herbs; and thoſe are due without deductiag the 
Coſts. 105 


Pznsowar, Tirnks ariſe from the Labour and 
Induſtry of Man only ; being the tenth Part of his 
| clear 


8 * 1 


I 22 


clear Gains in Trade, after Charges deducted; due 


by Cuſtom, and payable where the Fenton duell, 
Rs hears divine Service. | 


* 


Ground, but proceed from Cattle and other Things, 


that receive heir Nouriſhment from the Productions I 
1 Roll. Ale. of the Earth, As to their * Value, they are divided 


_ pc. into Gr BAT Trrurs, and SMALL Tiruxs. i 
, 162, | 


223. 
GAT re are Corn, Hay and Wood, 
and generally PE to the Rector. 


24. 

SMALL Tirurs, comprehend all other predial 

Tithes, as alſo Tithes perſonal and mixt; though 

ſome Things may be great or ſmall Tithes, in re- 

gard of the Place; as Hops in a Garden ate ſmall 

Tithes, and in a Field may be great Tithes, for 

the Quantity will turn a ſmall Tithe into a great 

V Cro. Car. 20. on Small Tithes generally belong to the Vicar. 


23: 25 
. Rep, Mopvs. When Lands, Tenements, or ſome 
2. certain Sum or other Profit, hath been given Time 


out of Mind, to a Parſon and his Succeſſors, in 
full Satisfaction and Diſcharge of all Tithes in Kind 
21 Roll, Abr, in 2 particular Place, it“ ariſes by Courostriox, 


653. Count, Cos ro or PRESCRIPTI N. 
Par, Comp. 139. * 9 
26. 


Couvosirion, is an Agreement entered into by 
Deed, executed under Hand Seal, that ſuch and 
ſuch Lands ſhall be diſcharged of Tithes in Kind. 

upon 


Mixr Tiruxs, atiſe not immediately from the | 
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1 23 ] 1 
upon paying ſome annual Sum, or doing ſomething 4 
for the Benefit and Advantage of the Parſon and 2 
his Succeſſors; and a Compoſition is a legal Ex- | 
emption from Tithes in Kind for ever, if made be- ; 
fore the Statute of the 14 Eliz. Cap. 10. Alſo © » March's Rep; 
Compoſitions are real or perſonal. Real when made 7 

with the concurrent Conſent of the Parſon, Patron 

and Ordinary; and Perſonal, if only by Agreement 

between the Parſon and Pariſhioners, to pay ſo 

much inſtead of Tithes. And though ſuch Agree- 

ment is confirmed by the Ordinary; yet that doth {1 
not make it a Real One; becauſe he ought to be 1 
Party to the Deed of Compoſition. Nor ſhall | 
the * Compoſitions made with the Conſent of the ; R.. 
Parſon, Patron, and Ordinary, bind the Succeſſor, bn 
unleſs made for twenty-one Years or three Lives, as | 
in Caſes of Leaſes of eccleſiaſtical Livings. ! 
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27. 
Cus ron; which gives a Right to a whole 
County, City, Town or Pariſh, and muſt be com- 


mon to all within the Limits, where its averred 
to be. | 
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28. 

PRESCRIPTION, Which gives a Right to ſome 
Perſon, with reſpect to a certain Houſe, Farm or * 40 
Land, to be exempt from ſome particular Sort of 
Tithes. The eccleſiaſtical Laws allow forty Years. 
to make a good Cuſtom or Preſcription ; but by | 
the common Law, it mult be beyond the Memory = 
of Man. Alſo * Moduſes ought to be the full z f; Rep. 182. 
Value of the Tithes at the Time of their being Hb. 30. 
made; and if a Modus doth not come up to that 
Value, it ſhall be intended that the Tithes are im- | 
proved, or that Money is become of leſs Value than | 
it was at this Time of the Modus agreed on. 
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1 * „ Pzustow; which is a certain Sum of Maney, | 
| @ Vent. 120. paid to Clergymen in Lieu of Tithes; and ſome © 


WEE Churches have Penhons or Annuities paid them by 
| other Churches, arifing from ſome Decree made by 
| an Eccleſiaſtical Judge upon a ' Controverſy for 
. Tithes; whereby the Tithes are to be enjoyed by 
| one, and a Penſion, inſtead thereof, paid to ano- 
ll ther: Or they have ariſen by Virtue of a Deed 
| made with the Conſent of the Parſon, Patron and 
[| Ordinary; and if ſuch Penſion hath been uſually 
. | paid for twenty Years, then it may be claimed by 
4...” : Preſcription, and be recovered by the Incumbent in 
= the Spiritual Court, or at common Law, by a Writ 

i of Annuity ; but if he takes this latter Remedy, 
he can never after ſue in the Spiritual Court. 
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, 30. 
4 Hardr, 180. PROCURATIONS, Or * Proxies are certain Sums 
of Money, which Pariſh-Prieſts pay yearly to the 
Biſhop or Archdeacon, Ratione Viſitationis, Conſue- 
tudinis et pacti, The firſt is of eccleſiaſtical Cogni- 
zance, and the two laſt of temporal. | 


3 
Ul © Stmoxy, or a Contract for preſenting Perſons to 
z Eliz. C. 6, Benefices for the Sake of Reward. But k if any 
|| 31a, 12% Perſon, for any Sum of Money, Gift or other Ad- 
vantage, ſhall preſent or collate any Perſon to any 
Dignity or Living Eccleſiaſtical, ſuch Admiſſion 
and Induction ſhall be void, and the Crown ſhall 
preſent that Time; and the Perſon that ſhall give 
or take any Sum of Money, or make any Promiſe, 
ſhall forfeit double the Value of one Year's Profit 
of ſuch Benefice; and the Perſon fo corruptly ta- 
king of it, ſhall from thenceforth be diſabled to 
have the ſame, 4 nth 1 05 
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proved, his Executors ſhall have Adminiſtration, 
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25 J 


whereby a Perſon declares his Mind and Intentioh, 

ſnews in what Manner he would have his Lands, 

Goods or Effects diſtributed after his Death. The 

= Common Law calls that a Vill, where Lands or a loft. 111, 
Tenements are given; terming that which con- | 
cerns Goods and Chattels alone, a Tefament. ' In a 

Will of Goods, there muſt be an Executor ap- 
pointed; but not of Lands only without Goods; an 
Executor having nothing to do with the Freehold. 

It * Lands are given by Will, it is called a Deriſe ; * sieb. 24. 
which is ſometimes executory, whereby a future 

Intereft is bequeathed. As when tlie Fee is by De- 

viſe veſted in one; yet goes to another on the hap-- 
pening of a particular Contingence; and if Goods 

or Chartels are bequeathed, ſuch Bequeſt is termed 

a Legacy. Deviſees may enter on the Eſtates lefc 

them, but without the Appointment of others. 

But Legatees muſt have the Conſent of the Execu- Woe?'s oft; 
tor to take their Legacies, Alſo a Will of Land.“. 
ought to be proved in the Chancery, and of Goods 

in the Spiritual Court; ar. both may be proved in 

the latter, 


33.1 


| Lrcacx. „a particular Thing given by a Per- 
ſon's laſt Will and Teſtament ; and he to whom ir 


is given, is called a Legatee. * There is likewiſe a p 6Hen. 7. 


Reſiduary Legatee, to whom the Reſiduum of the: _ Ge, . 
Eſtate is left; and ſuch being made Executor with n 

others, may retain againſt the reſt. Where there 
are two Reſiduary Legatees, and one dies inteſtate; 
his Adminiſtrator ſhal! have a Moiety of the Sur- 
plus; becauſe by making them Refiduary Legatees, 
the Feſtator intended an equal Share to both; and | 
if a Reſiduary Legatee dies before the Will is © 


E Legacies 
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Legacies: *- being Gratuities, not Duties, Action 


will not lie at Common Law far their Recovery; 
but Remedy is to be bad in the e or i- 
ritual Lau 


20610 34. ä 
Paonaras, or the exhibiting and proving laſt 
Wills and Teſtaments before the Ecclefiaftical 
Judge, delegated by the Biſhop ; who is Ordinary 
If all the Teſ- 
tator's Goods are in one Dioceſs, the Biſhop 
thereof grants the Probate; but if the Teſtator's 
Goods, of the Value of five Pounds, or above, are 
out of the Dioceſs, where he lived, the Archbiſhop 
of that Province grants the Probate. The Power 
of granting Probates, and Adminiſtrations of the 
Goods of Perfons for Wages or Work, done in the 
King's Docks and Yards, is given to the Ordinary 


of the Dioceſs where the Perſon dies, or to him to 
whom Power is given by ſuch Ordinary. 


* Wills 
are proved 1N common FORM, or BY WITNESSES. 
35. 

Is common Form, by granting Letters Tefta- 
mentary to the Party who exhibits the Will, merely 
upon his Oath, that he believes it to be the laſt 
Will of the Deceaſed ; ; this Kind ol Probate may 


be controverted at any Time, J 


5 2 45 36. ; . 

Bex WrrewessEs, when the Executor, beſides his 
own Oath, produces Witneſſes to prove it the laſt 
Will of the Deceaſed ; and this in Preſence of the 
Parties who claim any Intereſt, or in their Abſence, 
after they have been ſummoned. This Manner of 
proving Wills cannot be queſtioned after thirty 


"ſh cars. 
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37. | 

_ InTxsSTATES are thoſe that dic without maki 
any Will or Diſpoſition. of their perſonal Eſtate, 
which by. the 22d and 23d of Car. II. C. 10. after 
Debts and Funeral Expences ate paid, is to be diſ- 
tributed among the Wife and Children; or for 


Want of ſuch, to the next of Kin; and the * Act « Lat au 
doth immediately, upon the Death of the Inteſtate, 487. 1] 
veſt an Intereſt in the Perſon intitled ; ſo that if 


any dies before the Diſtribution, though within the 
Year, his Share ſhall go to bis Executors or Ad- 
miniſtrators, and not to the Suryiyors, and next of 


Kin to the Teſtator. And if A x Man makes 4 <2 left, 397. f 


Will, appointing Executors, who * to act, he 
dies quaſi * 


38. 


AvumISTRATION ; 3 Which may be granted du- 
ring a certain Time, or continually, on Condition, 
or abſolutely. Firſt, to the Haſband of the Wife's 
Goods, or to the Wife of the Huſband's Goods. 
Secondly, to the Children, Sons or Daughters. 
Thirdly, to the Father or Mother. Fourthly, to 
the Brothers or Siſters of the whole or half Blood. 
Fifthly, to the Uncle, Aunt, or Couſin. Sixchly, 
to a Creditor of the Deceaſed ; and for Want of all 
theſe, to any Perſon, at the Diſcretion of the Or- 
dinary, who may grant Adminiftration to a Stran- 
ger ad Collizendum bona defundti. If an” Admi- 


niſtrator dies, his Executors do not ſucceed to the 17: 24. 1 


Adminiſtration; but the Ordinary, in ſuch Caſe, 
is to grant a new Adminiſtration, If a * Man, 
who has Goods in two Provinces, makes a Will of 
his Goods in one of them, and dies Inteſtate; as 
to thoſe in the other, Adminiſtration may be 
ones for the Goods in that Province. Or if 

"® 2 one 
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1 
one dies in Ireland, and has nothing but a Specialty 
for Money, which lies in England ; Adminiſtration 
ſhall be granted by the Ordinary of the Diocels, 
within which, the Place is where the Money lies, 
and not the Ordinary of that Place where the 
Debt began. And by tte Statute 22 and 2 3 
Car. II. C. 10. when a Perſon dies inteſtate, his 
Eſtate is to be diſtributed, One-third to the Wife, 
and the reſt equally amongſt the Children and their 
Repreſentatives. If no Children, one Moiety of 
[| the perſonal Eſtate goes to the Wife, and the Re- 
ll ſidue equally to the next of Kin; but if only Chil- 
i dren, it ſhall be diſtributed amongſt them; and if 
1 neither Wife nor Children, to the next of Kin in 
re. Ir. c. equal Degiee. And when * Children die after 
. their Father, without Wife or Child, the Mother 
and every Brother and Siſter, and their Repreſen- 
g tatives, ſhall have an equal Share: But no Repre- 
| ſentatives are allowed after Brothers and Siſters 
þ Children, And as for Children advanced by the 

Inteſtate in his Life-Time, with any Eſtate equal to 
the other Shares, they are excepted, though not 
the Heir at Law, who is to have equal Share in the 
Diſtribution, notwithſtanding what he hath by 
'© 29 Car, H. c. Deſcent. Yet this © Statute does not extend to the 
J. Eſtates of Feme Coyerts, who die Inteſtate; in 
[| which Caſe, the Huſband ſhall have Adminiltra- 
[i tion as before the Act, and not be compellable to 
. and 23 Car, make Diſtribution *%, On granting Adminiſtration, 
u. C. 10. Bonds with Sureties are to be taken for the Admi- 
1 niſtrator, to make and exhibit an Inventory of the 
=. Goods of the Deceaſed, render a juſt Account, and 
1 make a Diſtribution of the Surplulage after Debts 
paid according to Law. 


39- 
 PxxaANCE, is a Puniſhment impoſed for a Crime 
„ by the Eccleſiaſtical 2 0 and may be 2 
„ mute 
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muted. into a Sum of Money, to be applied te 
pious Uſes. 


40. 


ArrrAls, or removing Eccleſiaſtical Matters 
ſrom an inferior Court or J udge, to A ſuperior. 


41. 
The SprrITUAL CovkTs are the Cox voc riox, 


the PR EROOATIVE Coukr, the Cover or DEL T- 


GATES, ARCHES, AUDIENCE, FACULTIES, the 
Bisnop's CourT, the ARcHDEAcON's Cour, 
and the CovgrT or Pzcuriars. 


42, 


The ConvocaTiov, is an Aſſembly of all the 
Clergy z of which there are two Houſes. In the 
Higher or upper Houſe, the Archbiſhops and 
Biſhops fit. In the Lower, the Deans, Archdea- 
cons, one Proctor for every Chapter, and two 
Proctors for all the Clergy of each Dioceſs, fit 
making in the Whole One Hundred and Sixty-ſix 
Perſons. Each Houſe chooſe a Prolocutor or 


Speaker; and the Frolocutor of the Lower Houſe, . 
is preſented to the Upper. The Archbiſhop of Can- 


lerbury is Preſident of the Convocation, and pro- 
rogues and diſſolves it by Mandate from the King. 


This * Court conſults of Eccleſiaſtical Matters; ; Hen. Vili. 


makes Canons; examines and cenſures heretical 


and ſchiſmatical Books and Perſons. And Ap- 4 lad. 322. 
peal lies from hence to the King in Chancery, or Roll. Abr. 225. 
to his Delegates. The 5 Clergy, called to Convo- f 8 Hen. VI. 
cation, have the ſame Privilege as Members of C. x. 


Parliament. The Prolocutor's Office is to cauſe 
che Clerk to call the Names of ſuch as are in the 
Houſe, when he ſecs Cauſe; to read all Things 

| propounded, 
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T 3 
propounded, and has the Order and Government 
of the Houſe. N. 


* 


43. 
The PREROOCATIWE Court, belonging to the 
Archbiſhop by his Prerogative ; who hath Pre- 
eminence in certain Caſes, above the other Biſhops. 
Here all Wills are proved, and Adminiſtration 
granted; particularly where the Deceaſed had 
Goods of the Value of five Pounds or upwards, 
out of the Dioceſs, where he died. Alſo Contro- 
veriies between two or more, touching the proving, 
granting, or revoking Wills and Adminiitrations, 
concerning Accounts upon the ſame, or Legacies 


| bequeathed, are tried in this Court; though Le- 


gacies may now be recovered in the inferior Court, 
vader whoſe Juriſdiction the Executor dwells. And 
the * Archbiſhop hath Probate of a \Biſhopis Teſta- 


ment, if there are not Bona Notabilia, or where a 


1 27 H. VIII. 


C. 29 


Perſon dies beyond Sea. The Proceedings of this 
and other Eccleſiaſtical ' Courts are by Citation, 
which is a Summons for the Defendant-to appear. 
Upon whoſe: Appearance, the Libel or Declaration, 
containing the Action, and ſhewing firſt the ma- 
Jor Propoſition; or juſt Cauſe of the Petition; next 
the Narration, or minor Propoſition , and laſtly, 
the Concluſion which conjoins both Propoſitions, 
is exhibited againſt the Defendant z who muſt pur 
in his Anſwer thereto upon Oath, Whereupon 
Witneſſes are examined, the Cauſe tried, and the 
Decree made. From which Decree, Appeal lies 
to the King in Chancery; who appoints Delagates ; 


© Butt. 2 Rohl. WHO upon revoking a Will, ® cannotgrant Admint- 


Ar. 211 


mine the Appeal. 


ſtration; their Power being only to hear and deter 
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44. 

The Couxr or Drrxcarrs; the Judges * 4 Int. 4% 
whereof ſit by Virtue of the King's Commiſſion un- C iI. 
der the Great Seal, upon Appeals to the King in | 
three Caſes, Firſt, when a Decree is given in an 
Eccleſiaſtical Cauſe by the Archbiſhop, or any of 
; bis Officials. Secondly, when any Decree, in an 
KH Eccleſiaſtical Cauſe, is given in Places exempt or 
» 


a ay » — — 
* — * 
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Peculiars, belonging to the King, or an Arch- 
diſnop. And thirdly, when a Sentence is given in 
the Court of Admiralty, in a Civil and Marine 
Cauſe, according to the Civil Law. 


. 

The Cogr or ARcRESs, which is the chief and 
moſt antient conſiſtory Court, belonging to the 
Archbiſhop of Canterbury. The Judge is ſtiled 
Dean of the Arches ; and hath extraordinary Ju- 
riſdiction in all Eccleſiaſtical Cauſes, and Appeals Wl 
from Biſhops, Chancellors, Commiſtioners, Deans | 
and Chapters, Archdeacons and others, except what 
belongs to the Prerogative Court, He hath alſo | 
ordinary Juriſdiction throughout the whole Pro- | 
vince of Canterbury, in Caſes of Appeal; ſo that 1 
upon Appeal made, he without further Examina- | 
tion, fends his Citation to the Appellee, and his In- | 
hibition to the Judge from whom it was made. 

But he “ cannot cite a Perſon out of the Dioceſs of * a3 Bea, vin. 
another, unleſs on this Occaſion. "LP 
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46. - 


The Couxr or Aupikxer belongs to the Arch- 
biſhop of Canterbury; hath the ſame Authority with 
the Court of the Arches, and is held in the Arch- 
biſhop*s Palace, where formerly were tried a great 

3 | many 
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„ 
many Cauſes, but before the definitive Sentence, 
e the Matter to be tried by Men learned 
in the Law, who were named Auditors, from 
whence it veſted in one Perſon, who is now called 


Cauſarum Negotiorumgque Audientiæ Gee Au- 
ditor e | 


| "1 v6 . 3 

The CourrT or FacuLTzts, belonging to the 
Archbiſhop. of Canterbury ; and the chief Officer 
thereof 1s 2 Maſter of the Faculties; who has 
Power by the ꝛgth Hen. VIII. Cap. 2 1. to grant 
Diſpenſations to marry without Bangs being aſked, 
and divers cther Prerogatives. In this? Cont arc 
regiſtered the Certificates of Biſhops and Noblemen, 
granted to their Chaplains, to qualify them for 
Pluralities and Non- Reſidence, , 

: 48. | 

The Brsnoy's Cour, held in the Cathedral 
Church, or other convenient Place in each Dio- 
ceſs ; the Judge whereof is the Biſhop's Chancellor; 
who hears Cauſes, grants Adminiſtration, proves 
Wills, and has Juriſdiction of other Matters, If 
the Dioceſs is lo large that People cannot come to 
this Court without great Inconveniency, the Biſhop 
appoints V icar-Generals for thoſe remote Parts. 


49. 

The Azcupeacon's Count, which hath. no 
Power but what is derived from the Biſhop, cither 
by Prefcription or Compoſition ; having the ſame 
Juriſdiction as the Biſhop's Court; but ſubject in 
Caſes of Appeal to the Biſhop. The Judge of this 
Court is the Archdeacon's Official; and if the Ju- 
riſdiction is large, the Archdeacon appoints Com- 

miſſioners. 


10. The 
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50. 


The Coux r or PrculIARs, 4 belongs to a Pa- 1 Wce?'s Ia. 
riſn or Church that hath an Eccleſiaſtical Juriſ- 5* 


diction within itſelf, and is exempt from the Or- 
dinary, as the King's Chapel; which is a Royal 
Peculiar, and reſerved to the immediate Govern- 
ment of the King himſelf ; who has likewiſe other 
Eccleſiaſtical Peculiars, that formerly appertained 


to Monaſteries and religious Ficuſes. It is an an- 


tient Privilege of the See of Canterbury, that where- 
ſoever any Manors or Advowſons belong to it, 
they become exempt from the Ordinary, and are 
reputed Peculiars; and their Juriſdiction is annexed 


to the Court of Arches; the Judge whereof may 


iſſue Citations to theſe Peculiars. 


51. 

Ecelxstiasric Al PUNISHMENTS, are the Penal- 
ties of tranſgreſſing the Laws; and as Debts are 
diſcharged to private Perſons by Payment; ſo 
Obligations, to the Publick for diſturbing Society, 
are ſatisfied, when the Offender undergoes the 
Chaſtiſement ordained for his Fault. The uſual 


Puniſhments inflicted by the Eccleſiaſtical Courts, 


are EXCOMMUNICATION, PENANCE, SUSPENSION, 
Deprivation, and DEGRADATION. 


52. 


ExcOMMUNICATION ; Which excludes a Perſon 
from the Communion of the Church, and Com- 


pany of the Faithful; an * excommunicated Perfon : r Toft. 134. 
& ni, 370. 
Weot's ink, 


any Action at Law; be a Wiinels, or the like; zes. 
though he may be ſued. But every Excommuni— 


being diſabled to do any judicial Act, as to ſue 


cation doth not diſable the excommunicated Per- 
ſon; for if a Mayor and Commonalty bring an 


Action, 
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Action, the Excommunication of the Mayor doth 
not diſable them ; becaufe they ſue and anſwer by 
Attorney, So if a Biſhop is Defendant, an Ex- 
communication by the Biſhop doth not diſable the 
Plaintiff, and an Excommunication againſt an Ap- 
peliant, while the Appeal is depending, is void, 


$3» 

Pexance; which is an Acknowledgetnent of 
an Offence, by a Perſon's ſtanding in fome public 
Place barefooted and bareheaded, in a white Sheet, 
to ſatisfy the Church for the Scandal given. 


54. 
SuspENSION 3 whereby Eccleſiaſtical Perſons are 
forbid to exerciſe their Office, or to take the Pro- 


firs of it, or where they are prohibited tor a certain 
Time in both of them. | 


55. | 
DEPRIVATION 3 whereby an Eccleſiaſtical Per- 
ſon is deprived of his Preferment. | 


56. 


5 Telden's Titles DEGRADATION , whereby a Clergyman is di- 

of Hoa. 7379. veſted of his Holy Orders; and is either Summary, 
by Words only; or, Solemn, by ſtripping the 
Party degraded, of thoſe Ornaments, which are 
the Enſigns of his Order or Degree. 


57 


+ Temporal Laws maintain the Policy, public 
Peace, and Gocd of the Nation; and is grounded 
upon the general Cuſloms of the Realm, agreeable 
to the Law of God, and the Law of Nature; de- 
termining all Cauſes concerning the Rovar Pre- 

+ See Page 12, Paragraph 1, 
ROGATIVE, 
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ROGATIVE, the RicuTs or SUBJECTS, the Linen Ty 
or SUBJECTs, DESCENT or LAxp, the NaTurs 
or EsTATEs, the ExTENT or Esrarks, the 
QUALIFICATION or ESTATES, the Manntr OF 
CONVEYING ESTATES FROM ONE TO ANOTHER, 
the CEREMONY OF CONVEYING ESTATES, the 
Fox M or ConTRACTS, the SOLEMNITY of CONn- 
TRACTS, the OßLIGATION of CONTRACTS, the 
E.xPoSITION OF DEEDS, the ExpOSIMHi oN oF ACTS 
or PARLIAMENT, PROCEss, PROCEEDINGS, JUDG- 


MENTS, EXECUTI1ONS, the BounDs AND LIMITS 
oF COURTS. 


58. 

The RovAl. PrEROGATIVE ; which belongs to 
the King, who hath the higheſt Power in the Land; 
and is © Vicarius et Miniſter Dei in Terra, omnes 
quidem ſub eo, et ipſe ſub nullo rifi tantum ſub Deo; 
defending every Man's Right, and hurting no one; 
governing all Things in his Dominions ; yet pol- 
ſeſſing none but his own 3 and he is ſaid by ſome to 
be ſuperior to the Law; becauſe the. Life of the 
Law 1s in continual Dependance on him; and 
therefore in Minority and under him. Some ſay 
the King is ſubject to the directive Power of the 
Law. How can that be? When the Law has no 
ſuch Power. For if it can only direct, it 1s not a 
Law; a Law obliging, as well as directing. In- 
deed whatever the King promiles, either at the 
Time of his Coronation or afterwards, he is bound 
to perform; though the Obligation comes not 
from the Law, but from his Promiſe, Oath, Con- 
tract, Religion, Reputation and Intereſt, And as 
the People a are ſubject to the King; ſo is the King 
to God. He may not therefore command his Sub- 
jects to fight in an unjuſt Cauſe; they not being 
bound to "obey, when any Thing i; commanded 
contrary to his Coronation Oath ; whereby he pro- 
miſes to govern the People of this Kingdom, ac- 

F 2 cording 


t BraQt, Lib. 1, 


C. 8. 
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cording to the Statutes in Parliament agreed on, 
and the Laws and Cuſtoms of the ſame; to cauſe 
Law and Juſtice in Mercy to be executed in all his 
Judgments; to maintain to the utmoſt of his 
Power, the Laws of God, the true Profeſſion. of 


the Goſpel, and the Proteſtant reformed Religion, 


eſtabliſhed by Law ; and preſerve to the Biſhops 
and Clergy, their Rights and Privileges ; as by 
Law are appertaining. Thus the King's Power is 
political as well as regal; otherwiſe he might 
change the Law, impoſe Taxes and other Hard- 
ſhips on the Subjects, whether they would or not; 
likewiſe every King for the Time being. hath a 
Right to the Peoples Allegiance; who are“ bound 
to defend and aſſiſt him in his Wars, againſt every 
Power whatſvever. The King that hath Right, if 
out of Poſſeſſion, is not within the Meaning of the 
Sratute 11 Hen. VII. C. 1. though in the Caſe of 
King Charles the Second, who was kept out of the 


Exerciſe of the Kingly Office by Traitors and Re- 


x 1 Inft, 110. 
165. 3 Inſt. 
162, 2 Init, 
743+ 

1 Danv. 73. 
* 2 Inſt. 316. 
x 14 Ed. III. 


* Salk. 32, 


f 21 Jac. I. 
C. Jy 


bels, it was adjudged that he was King de Fafo and 
de Jure; and all the Acts for keeping him out, 
were declared to be High Treaſon. For when the 
Crown deſcends to the right Heir, he is King be- 


fore Coronation, and his Prerogatives contained in 


the 17th of Edward II. C. 1. are only thoſe that 
concern his Coffers; there being divers Rights of 
Majeſty peculiar to himſelf; as to make Peace 
and War; “call, continue, prorogue and diſſolve 
Parliaments and Provincial Councils ; * determine 


Rewards and Puniſhments; moderate Laws; par- 
don Offenders; (except in Cafe of Murder, when 


Appeal is brought by the Subject; or * Felony, 
which is pardonable only where the King can law- 
fully do it, according to his Coronation Oath) lay 


„ an Embargo on Ships; (which muſt be pro Bono 


Publico, and not for the private Advantage of any 
particular Trader) diſpoſe a2d © govern the Militia 
$ of 
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of the Nation; command all Forts and Places of 
Strength ; give Order for making and caſting of 


Ordnance, confer * Dignities and honourable 4 : 1a, 165. 


Titles ; name, create, make and remove the great 

Officers of the Kingdom; make © Courts to pro- * 7 enk. Cunt. 
ceed according to the Common Law; create Uni- f 4 a8. 39 
verfities, Colleges, Counties, Boroughs, Fairs, | 
Markets and other Corporations ; found ® Churches, Obey 7s Inft, 
or licence others to found them, exempt from tze 
Ordinary Juriſdiction. Alſo the King may deny *r lot. 110, 
bis Royal Aſſent to any Statute ; though the De- s. 

nial is not an expreſs Negative ; becauſe he only _ 

ſays, that he toi adviſe upon il. The King has 1 Salk. 19, 
an Intereſt in every Subject, and a Right to his 08. a 
Service; but cannot diſcharge the Right of a Sub- 

ject, or hinder him of any Remedy the Law gives | 
him. The * King is Cuſtos totius Regni Anglie ; * 12 Rep. 34. 
opening and ſhutting the Sea-Ports, as he ſees Oc- 

cahon : Yet ' he cannot diſpoſe of them to any 111 Rer. 86. 
Subject; but muſt appoint Officers for the Cuſtody 

thereof under him. Likewiſe * all Writs, Proceſs, = j-nk. Cent, 
Commiſſions, and other legal Proceedings are in 88. 

his Name; and no“ Foreſt, Chace or Park, can * Ing. 293. 
be made without his Leave. The“ King may in- » Godb. 253, 
corporate a whole City, Pariſh or other Place, or 13. 
any Part of it; and grant and annex to ſuch Cor- 

porations, divers Franchiſes ; though they may 

not, under Colour thereof, ſet up a Monopoly. 

He ® may alſo incorporate a Town, and enable o Rob. 14. 
them to chooſe Burgeſſes of Parliament. Thea Wood's Inft, 
King hath the ſupreme Right of Patronage all over 3; * 


England; and is the Founder and Patron of all 


Biſhopricks and other Benefices; ſo that none can 

be made Biſhop without his Nomination. He hath 

the Tithes of Foreſts and Places Extra-Parochial ; 

and can grant the ſame by Letters Patent, but pays 

no Tithes, though his Leſſee does. The King « Plowd. 314. 

hath Power to naturalize an Alien, to grant Ler- 
ters 


— —U — — — — — 
* * - 
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8 17 Ed. II. C. 
1 Hen. III. * . 0 
Ind Guardian of Ideots, Lunaticks, and all others inca- 


4 Iaſt. 136. 


. 1 Inſt, . 


Finch 83. 


A Ye!v. 13. N 
Plowd. 243. 


14 Rep. 54. 
2 Inſt. 185. 
4 Salk, 38. 


2 2 And. 154. 
Style 263. 


* Jenk Cent. 
307. 


* Rep. 87. 
Dyer 32. 


2 4 Rep. 35. 


Nell. Abr. goa. 


Beneſit of the Succeſſor. 
in Tail of the Gift of his Anceſtor, he may bar it 
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ters of Saſe · Conduct to foreign Parts; to ſet a 
Value upon Coin, made by his Authority, and 


make foreign Coin current by Proclamation. The 


Law alſo for the Increaſe of Money, gives him all 
Mines of Gold and Silver. He is * the General 


pable of governing their Eſtates, He hath the 
Lands of Felons and other Convicts; and the 
Goods of Felons, Fugitives, Pirates and Wrecks. 
From * him, by Conſtruction of Law, all Lands 
are originally derived. Wherefore all Eſtates by 
Forfeiture, or for Want of Heirs, return to him 
again, Likewiſe * Lands in his Poſſeſſion, are free 
from Tenure; for he may not be Joint-Tenant 
with any, His Grant * binds his Succeſſors, 
though not named ; and is taken moſt ſtrongly 
ag: inſt a Stranger, ami favourable for him: But 
7 he cannot grant or take any Land (not caſt upon 
him by Deſcent) except by Matter of Record; nor 
grant an Annuity to charge his Royal Perſon 
(which is not chargeable like that of a Subject) yet 
he may grant it out of the Revenues of the Exciſe 
or other Taxes. Nor can“ he grant away an Ef- 
tate-tail in the Crown; the Law taking Care to 
preſerve the Inheritance belonging thereto, for the 
Yer * where he is Tenant 


by Fine. A Grant * may not be made by the King 
which tends to a Monopoly, ag:cinlt the Intereſt 
and Liberty of the Subject; nor can he make a 


Grant, 169 Obſtan te any Statute, made or to be 


made; for if he doth, any ſubſequent Statute, pro- 
hibiting what is granted, will be a Revocation 
thereof, And where he is reſtrained by the Com- 
mon Law from making a Grant, his making one, 
Non Odſtante the Common Law, is void. Though 
when he may lawfully make a Grant, and the Law 
requires he ſhoulJ be apprized of what he wan 

| | that 
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that he may not be deceived, a Non Olſtante makes 

it good; yet a © Grant made without reciting a 
former one of the fame Thing, that remains in 4 Dyer 97, 
Force, is void. Alſo the reciting a Void Grant, ©** 243: 
when there is another good Grant, produces the 

ſame Effect. But there may be a Ve Obſtante to * 5 Rep. g. 
a former Grant, if the King is deceived any Way r 293. 
concerning it; becauſe upon ſuch Account, the 

Grant is void. Likewiſe his * Grants may be void « :, Rep. 46. 
for Uncertainty z as where Debts and Duties are 

granted, without ſaying in particular what Debts 

and Duties; though * where there is particular * Nd. x95, 
Certainty preceding, they ſhall not be deſtrozed 

by any Uncertainty or Miſtake which follows. 

» Grant to a Corporation, that they ſhall not be N Ke 88, 
impleaded for Lands, nor for any Cauſe ariſing . 
there, elſewhere than before themſelves, doth not 190. 

bind the King, where he is a Party; he not being 

able to exclude himſelf from proſecuting Pleas; as 


it concerns the publick Government. And where * : Int. 230. 


the Title of the King, and a common Perſon con- 


curs, the King ſhall be preferred. Nor can k any * 2 lat. 23. 


Diſtreſs be made upon the King's Poſſeſſions; but 

he may diſtrain out of his Fee, and take Diſtreſſes 

in the Highway. An Heir ſhall pay the King's 11 lag. 130, 
Debt, though he is not named in the Bond: And 33% 

it ſhall be ſatisfied before that of a Subject; and 

until it is ſatisfied, he may protect the Debtor from 

being arreſted; for which there is a Prerogative | 
Writ ; notwithſtanding * which, | Creditors may = 25 Fa. 111, 
proceed to Judgment with a Cefjat Executio till © "9: 

the King's Debt is paid. But“ if the Creditor take = Geb. 290. 
out Execution, before it is paid, without giving 4 457: 

Security to pay the ſame, the Execution may de 
{eized to ſatisfy the Debt of the King. And when 

a * Defendant is taken by Capias ad Satisfaciendum, » Dyer 197. 


if a Prerogative Writ, teſted a Day before the Re- 


turn thereof, iſſues for the Debt of the King, he 
| 6 | {hall 


157. 


ſhall be held in Execution, both for the King and 
p 27 Eliz. C. 3. the Subject. Lands and other Effects of the 
King's Debtor may be fold, as well after his Deatt: 
as in his Life Time, unleſs he had a Quietus, which 
4 Roll. Abr. diſcharges his Heir of the Debt. When the 


King's Debtor purchaſes a Leaſe to him and his 


Wife, and dies, the Term in the Wife's Hands is 


7 Rep. 21, liable to the Debt. But if a © Tenant in Tail be- 


22. 


o 2 Iaſt. 19. 


t 2 liſt, 713. 


u xx Rep. 14. 


* 2 Inſt. 187. 
Hob, 220. 


1 Litt. 178. 
Finch 460. 


4 2 Inſt. 424. 


a 1 Rep. 18. 
Finch 476. 


d Bro. Deu. 
PI. 57. 


4 Rep. 75. 


comes indebted to the King (except it be by Judg- 
ment or other Specialty, originally due to him or 


his Uſe) and then dies, the Lands in the Hands of 


the Iſſue in Tail, ſhall not be extended. Nor ſhall 
the * King's Debt be levied on the Land, where the 
Goods of the Debtor are ſufficient; neither ſhal! 
Pledges be diſtrained, when the Principal is ſuffi 
cient. But this muſt be made appear to the Sheriff, 
who is to levy it. And in whoſoever's Hands 
the Goods of the King come, their Lands are 


chargeable, and may be ſeized for the ſame; he } 


not being bound by Sale of his Goods in open 


Market; and no Preſcription of Time running 


againſt him. Action“ lies not againſt the King, 


but inſtead thereof, a Petition to him i in the Coure 
of Chancery; and it is lawful for any Subject to 


petition him for Redreſs, where he finds himſe!! F 
aggrieved by any Sentence or Judgment. There | 
are no Coſts againſt the King. No Entry wil! | 


bar him; and no Judgment is final againſt him, 


being with a Salve Jure Regis. Yet in the Caſe of 


others, he may iſſue his Command to the Judges 


not to proceed, till he is adviſed, where his Title 
may be prejudiced. * The King's Title cannot be 


tried without a Warrant from him or the Attorney 
General, The * King may have ſuch Procels in 
his Suir, as no other Perſon can have in any Cal” 


He may * plead ſeveral Matters without being | 
double; and the Plaintiff ſhall anſwer them all. 


* * 


| 
3 
: 


He © need not plead an Act of Parliament, as | 
Subject 


r __acwed Mons 
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Subject is bound to do. He may * ſue in what 4 Fin 82. | 
Court he pleaſes, and cannot be nonſuited, as he .. 
is ſuppoſed to be preſent in all his Courts. He is 

not bound to join in Demurier or Evidence; and 

the Court may direct the Jury to find th: Matter 
ſpecially ; and his Teſtimony is of as high a Na- e « 1a8, 4½ 47. 
ture and Credit, as any Record. Whence it is, 

that in all original Writs or Precepts, ſent out for 

the Diſpatch of Juſtice, he uſeth no other Witneſs 

than himſelf. He cannot be a Minor, nor will 

the Law fee in him any Defect, Negligence or, 5 
Folly. All * Benefices, remaining in lapſe for ;6. Hob. 30. 
eighteen Months, devolve to the King. But *® there : 

is no Lapſe againſt him, and Plenarty ſhall be no Dyer 351. © 
Bar againſt his Title. Flotſam, Jetſam and F. N. B. 122. 
Lagan belong to the King, when the Ship is loſt, 

and the Owners of the Goods cannot be found; 

and he may grant the ſame to any Perſons; i Lex Mercat. 
whereby they have the Right of taking them as 49 

well as the Lord Admiral. And a Prerogative * Rm. 212. 
given generally to the King, deſcends with the 

Crown. | 


| 59. 
The Rionrs or SuBJeEcTs, or thoſe Things 
that are common to every one, who remains obe- 
dient to the Law of the Land : viz. 


60. 


' Every one has a Right to Air and Light in 37. azr. 
his own Houſe; and if they be ſtopt up or dar- 1722 
kened by Building; or, if any Thing of infectious 
Smell be laid near it, or other Damage done, they 
are Nuiſances puniſhable by Law; but for“ pre- o. Rep. 
venting a Proſpect, which is only Matter of De- 9 
light, no Action will lie ; though one may com- = Reps 


(42 ] 


pel another to repair his Houſe in ſeveral Caſes by 


2 Inft, 316. 


5H. P. C. 137. 
Plowd. 5. 


5 Rep. 91. 
a Co. Litt. 66. 


Vent. Rep. 189. 


r Velv. 141. 
Trin. 10 Car. 
X. 1. 
Danu. 712. 


* Yelv. 142. 


t 3 Salk. 182. 


Writ de Domo Reparanda. 


61. 


»»Exery one's Houſe is his Caſtle ; therefore if 
Thieves come, and the Owner or his,Servants kill 
them, it is not Felony ; nor ſhall he forfcit any 
Thing; nor ſhall the“ Doors of a Houſe be broke 
open on Arreſts, unleſs for ſome capital Crime. 
Every * one may. travel at their Pleaſure in the 
King's Highway, which is a common Street, Ri- 
ver, Bridge, Path or Road. And* if a Highway, 
leading through a Field, is unfit for travelling 
through it, Travellers may go out of the Track- 


way, notwithſtanding there is Corn ſown ; or * if 


there be a common Foot-Path, through a Cloſe by 
Preſcription, and the Owner of the Cloſe ploughs 
up the Way and ſows it, laying Thorns at the Side 
of it, Paſſengers may go over another Foot-way in 
the ſame Cloſe, without being Treſpaſſers. Or if a 
Highway is not ſufficient, any Paſſenger, going 


over the Land, may break down the Incloſures of 


v2 Roll. 
Abr, 137s 


11 Mod, 105. 


— 


i y 3 Jac. I, C. 6. 


it, and juſtify it till a ſufficient Way is made. 
And all * Manner of Injuries to Highways, which 
render them leſs commodious to Travellers, are 
adjudged Nuiſances, | 


62, 


Any * one may fiſh where a River ebbs and flows, 
and is an Arm of the Sea; for if Treſpals is 
brought againſt a Perſon for fiſhing there, he may 
plead that the Place is Brachium Maris, in quo 
Unuſquiſque ſubditus Domini Regis Habet et Haber: 
debet Liberam Piſcariam. So in the Severn, the 
Soil belongs to the Owners of the Land on each 
Side, and the Soil of the River Thames is in the 
King, yet the Fiſh is common to all, ! Every 

ME. one 
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Settlement. 


1 1 


one may freely hold Commerce with France, Scain 

and other Places, except in Time of War, Shot 
the Nation is forbid to trade with thoſe with whom 
we are at Enmity. Thus by 1 William and Mary, 
C. 34. all Trade with France was prohibited du- 


ring the War. The ſame was done by, 13 Geo. 


C. 27. with regard to Spain. And the ſame hath 
been ſince done with regard to France and Spain. 
Likewiſe no Subject can trade without the King's 
ſpecial Licence to any Nation“ of Infidels , becauſe 
of the Danger of relinquiſhing Chriſtianity, 


63. 

Every Tradeſman, or Artificer may take an 
Apprentice or Servant. And if * any Perſon en- 
tices an Apprentice or Servant to leave his Service, 
Action will lie againſt the Perſon doing it; and 
the Statute 12th Ann, relating to Servants ſtealing 
and purloining the Goods of their Maſters, of the 
Value of Forty Shillings, whicl! is Felony, does 
not extend to Apprentices under the Age of 


Fifreen : Though an“ ae or Servant may » , Hates if, 


be indicted of Felony for ſtealing his Maſter's ”. 
Goods at Common Law, notwithſtanding the 
Statute 21 Hen, VIII. ; 
8 

Every poor Perſon may claim a Settlement“ by 


ſidence. By Inheritance, as when he claims one, 
becauſe his Father was there ſettlecd. Py Nativity; 
as when the Father or Mother hath noJega! } et- 
tlement, the Child regularly gains one in the Pariſh | 
where born. And by Commorancy or Reſidence ; 


as when a Perſon continues in any other Place, 


than that in which he was legally ſettled for the 
Space of Forty Days, ſuch Continuance m-k ng a 


G * 8. No 


2 3 Nell, Abr. 


a 1 Salk, 380. 


Je Bulſt, 351. 
Inheritance, Nativity, and Commorancy, or Re- 


4 48 £4, III. 
_ ""__ 


— — —— — — —— . — — — < 
w r. 


f Brownl., 18. 


j © 5 Rep. 64. 
2 Nelſ. Abr. 


A F. N. B. 66. 
ö New. Nat, B, 


'&, Wood's Inf, 


3. 

No! Perſon ſhall be vexed upon any Accuſa- 
tion, but according ro the Law of the Land. 
Likewiſe Promoters of Suggeſtions, are to find 
Surety to purſue them; and not making them 


good, ſhall ſatisfy Damages to the Party accuſed, 
and pay a Fine to the King, 


66, 


No © Perſon is obliged to anſwer on Oath to a 


" Minter: whereby he _ accuſe himſelf of any 
Crime. 


67. 
No * Perſon can be falſely impriſoned, not even 
by the Command of the King. And s if a Perſon 
is impriſoned on any Bye-Law of a Corporation or 
Cuſtom, it is falſe Impriſonment ; becaufe a Bye- 
Law to impriſon is againſt Magna Charta. 


68. 


Any“ Perſon has a Right to a Homine Reple- 
giando, upon Oath being made that one has ſe- 
cretly taken away, or keeps i in his Cuſtody, ano- 
ther againſt his Will, with a Petition to the Chan- 
cellor. And if the Sheriff returns, that the Defen- 
dant hath eloigned the Plaintiff's Body, ſo that he 
cannot deliver him; the Plaintiff ſhall have a Writ 
of Capias in Withernam, to take the Detendant's 
Body; and if this is returned Non eſt inventus, the 


Plaintiff ſhall have a Capias againſt tlie Defendant” 5 
(20008 and Effects. | 


69. 
Any * Perſon may juſtify killing another in his 
own Defence; j but not in protecting his Goods 


3 againſt 


againſt one that would wrongfully take them away, 
unleſs he be a common Thiet. 24 


70. | 
Any * Woman may kill a Man for attempting; g. p. c. 


to raviſh her. wh 


71. 
Every one has the Equity of Redemption of : Vera. 44, 
Lands, which he or his Anceſtors has mortgaged, 79” 
by paying the Principal and Intereſt due thereon ; 


except they have ſuffered it to have been forecloſed 
according to Law. 


72. 
Any ® Landlord may within thirty Days follow ai Geo. II. 
Goods, fraudulently carrried away, in order to pre- © '9: 
vent their being diſtrained; but if the Goods are 
ſold bona fide, for a valuable Conſideration to any 


Perſon, not privy to the Fraud, before Service, 
they cannot be diſtrained. 


73. 

* Every Perſon is entitled to replevy Cattle or 1 1-8. 745, 
Goods diſtrained for Rent-Service, Damage-Fea- 268. Pye 246, 
ſant, or any other Cauſe; upon giving Security to 
the Sheriff, that he will purſue his Action againſt 
the Party diſtraining, and return the Cattle or 
Goods, if the taking ſhall be adjudged Jawful ; 
except againſt the King, or where he is Party, or „ fen. VII. 
the taking was in his Right. IM 


74. 

Any ? Perſon may demand a Diſcharge on pay- » Termes de is 
paying a Sum of Money, or Debt due. A general #7;  '5 PY** 
Releaſe in full of all Demands, will diſcharge all 35% Aas. 
| 1 Bp 98 A | Debts G- 0 


4 x Inſt. 133. 


2 Lill. Abr. 


674+ 


9 Hen. III. 
C. 29. 


1 Inſt, 156. 


L. 46 


Debts that are not on Specialty, 7. e. Bonds, Bills 
and other Inſtruments ſealed and delivered; which 
can only be deſtroyed by ſome other Specialty of 
equal Force ; ſuch as a general Releaſe, a Power 
Revocation, or the like. 


73. 

As ? Perſon may wage his Law; beckyfs the 
Defendant way pay the Plaintiff his Debt in pri- 
vate, or before Witneſſes, who are dead. There- 
fore his-Oath ſhall rather be accepted to acquit 
himſelf, than the Law will ſuffer him to be 
charged on the bare Allegation of the Plaintiff. 


The Manner of doing it is thus : The Defendant 


comes with fix Compurgators with him into 
Court; and ſtanding at the End of the Bar, to- 
wards the right Hand of the Judge, the Defendant 
is aſked by the Secondary, Wherher he will wage 


his Law, If he anſwers Yes, the Judge admo- 


niſhes him to be well adviſed, and tells him the 
Danger of taking a falſe Oath, If he fill inſiſts, 


the Plaintiff is called thrice by the Cryer; and if 


he does not appear, he becomes nonſuited; and 
the Defendant is diſcharged. But if he appears, 


the Defendant repeats after the Secondary theſe 


Words. Here this, ye Judges, that I A. B. do noi 
cove to C. D. the Sum of —== nor any Penny 


thereof, in Manner and Form as the ſaid C. D. bath 


declared againſt me: So help me God, Then the 


| Compurgators ſwear they believe what the-Defen- 


dant hath ſworn is true. And if the Plaintiff does 


not appear, to hear the Defendant wage his Law, 


though he is nonſuited, he is not barr'd from 
bringing a new Action. 


76. 

7 Magna Chart, Every * one has a Right to be tried by a Jury of 

his Peers or Equals. Alſo he * may except either 
to 


ON 
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C47, ] 
to the Array, or whole Number impanelled, in 
Reſpect of Partiality, or to the Poll, which is when 


one or two are excepted againſt as not indifferent. 


| 1 | 

The LipzrTY oF SUBJECTS, or thoſe Privileges 
granted in Magna Charta; whereby the People : Mat, Paris 
of this Kingdom poſſeſs their antient Liberties 255: 
without Impeachment z or the Advantages held by 
GRANT, PRESCRIPTION, and RichT; by Means 
whereof, Men receive ſome Benefit beyond the 
ordinary Subjects. 


78. 
GRANTS are RoyaL or PRIVATE. 


79- 
Royar GranTs or Franchiſes, may be divided 


into three Sorts, 1. PoLiTicat. 2. RELATING 
TO A PARTICULAR PERSON. 3. Local, | 


80. 

Por1TICAL, veſted in a Number of Perſons, as 
Corporations ; whereof ſome are Sole; ſome Ag- 
gregate; ſome Spiritual; ſome Temporal, and ſome 
Mixt. Sole, when a ſingle Perſon is Chief, as a 
Biſhopz Aggregate, when conſiſting of many, as 
Mayor and Commonally; Dean and Chapter. Spi- 
ritual, when conſiſting of Biſhops, Deans and 
Archdeacons, Parſons and Vicars. Temporal, 
when of Mayor and Commonalty, Bailiff and 
Burgeſſes. And Mixt, when compoſed of Spiri- 
tual and Temporal, as Heads of Colleges. 


81. | 
RELATING TO ” A PARTICULAR PERSON, 38 « ſenk, Cent, 


 LeTtERsS PATENT and PaRDons, 258. 


82, LETTERS 


— S. P. . 47+ 
H. P. C. 38. 
Weſt Lymb. 
Par. 2, Sect. 
46. 


Y 2 Inſt. 200, 
3 Inſt, 233. 
H. P. C. 250. 


** 2 Jalk. 513. 
5 Salk, 264- 


& 8 
$2, 


LrrTERS PATENT ; which are not avoidable 
for nice and ſubtle Conſtructions; for if a Patent 
may be taken to two Intents, and it is good as to 
one, and not as to the other, the Patent is valid. 


83. 

 Parpoxs are the Works of Mercy, whereby 
the King, either before or after Conviction, for- 
giveth ſome Crime or Puniſhment * Ex. Gratis 
ejus, or of Courſe. The firſt is that which the 
King, in ſome ſpecial Regard to the Perſon, or 
other Circumſtance, gives by his abſolute Prero- 
gative or Power ; where, however, ſome Things 
are required for its Allowance by the common 
Law, and by Statute. . And the other is that 
which he grants, as Law and Equity perſuade, for 
a light Offence ; as where a Perſon is convicted of 
Homicide, caſual and excuſable. ? Allo Pardons 
are either general, by Act of Parliament, or Char- 
ter of the King; or particular, at the Coronation, 
or other remarkable Time, when any Offence is 
committed. And the * Difference between them 
is this: Whereſoever the Diſability is Part of the 
Judgment by Act of Parliament, as in a Conviction 
of Perjury upon the Statute, the King's /pecia! 
Pardon cannot remove that Diſability, though a 


general one may. But where the Diſability is by 


Common Law, and only conſequential to the Con- 
viction, and no Part of the Judgment, the King 5 
Pardon will take it away, 


. 
Local, or concerning a particular Place, as a 
CounTy, HuxDbRED, City, Town, Boroucn, 


Pra, Fortsr, Chasz, Park, WARREN, 


ManoR. | 


85. A 


* * 5 — —— — Ä A e 
1 ; TIF 0 
| #4 


9 1 


054. 

A CounTy ; which contains a Circuit, or Por- 
tion of the Realm, for the more eaſy Adminiſtra- 
tion of Juſtice. So that there is no Part of this 
Kingdom that lies not within ſome County, go- 
verned by a yearly Officer called a Sheriff; Who * x 14. 768, 
hath a Judicial and Miniſterial Power, His Judi- 7 * 
cial Power conſiſts in hearing, trying and deter- 2 Nola 

mining Cauſes 1a his County "Court, and in pre- ks. 
ſerving. the Peace. For by Common Law, he is 

the principal Conſervator of the Peace within his 
Juriſdiction. He is to aſſiſt the Juſtices, and raiſe 

the Poſſe Comilatus to preſerve the Peace; for 

Breach whereof, or for making an Affray in his 
Prefence, he may imprilon the T ranſgreſſors, and 

ſuch Perſons as he ſhall apprehend on Suſpicion of 

Felony. Oa a Hue and Cry, he ſhall commit to 

Gaol z but he may not of his own Authority, arrelt 

any Man on Suſpicion of Felony, unleſs there be a 

Felony actually committed, and he himſelf has a 
Suſpicion of the Party. And. his Minifterial 

Power conſiſts in the Execution of Wits and Pro- 

ceſs out of the King's Cour s; wherein he ought 

not to diipure 1 the Validity of any Writ ; but exe- 

cute it. He * cannot let a Perſcn go at large, 5 Cre. Jac 
though taken on erroneous Procels. In © criminal 9 5 
Cauſes, or where the King is concerned, upon a Pam 54... 
Refuſal to open the Door of a Houſe, after his b. 1. 
Officers have told the Caule of their coming, they 

may break it open to execure the Proceſs; Though 

in Cauſes at the Suit of a Subject, the Sheriff 
ſhould not break open the Door of a Hou, nor 

pull the Latch to open it, to take a Perſon. For 

if he does, though the Arreſt is good, yet he may 

de . for the Abuſe of his Power. But 

©, Where 
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[ 50 ] | 
where the outer Doors are open, he may proceed to 
break open inner Doors, 


86. 


A HuxopgEp; which is a Subdiviſion of a 
County, containing ten Tithings, and governed 
by a Conſtable. Hundred is ſometimes called 
Lathe, as in Kent; ſometimes Riding and Wapen- 
take, as in 7 orkfbire , z ſometimes Rapes as in Suſſex ; 
Though © now its Juriſdiction is devolved to the 
County Court; except ſome few that have been 
annexed to the Crown, or given to ſome great 


Suhject, and ſtill remain in the Nature of a Fran- 
chiſe. 


87. 

City x which is a Town incorporated, having a 
Biſhop and Cathedral Church; called Civitas, Op- 
pidum, and Urbs. Civitas, from the Multitude of 
Citizens; who obſerve their own Cuſtoms and 
Laws. Oppidum; becauſe the Inhabitants are ab/z 
to reſiſt an Enemy being fortified with Walls and 
Ditches. And Urbs , from the Number of Artifi- 
cers that live in it. 


88. 


A Town ; which is a © walled Place, not 4 7 ga 
in the Manner of Boroughs; having, or * having 
had, a Church with Celebration of "jpg, and 
other {ſpiritual Ceremonies, It ought to have a 
Conſtable, or Tithing-Man; and though it be fo 
decayed, that there is not any Houſes remaining; 
yet it is a Town in Law. 


89. 
A Boxouoen; which is a Corporation Town, 
ſending Burgeſſes to Parliament; and * imagined 
to 


—— 
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to have been principally meant of à Tithing or 

Company, conſiſting of ten Families, who were 
bound and combined together as each others 

Pledges. It ariſes by Charter, Statute, Cuſtom or 

Preſcription. But notwithſtanding they are ſaid to 

be corporate, they are equally Boroughs, whether 

incorporate or not; there being a great Number 

not incorporated. The Cinque-Ports are thoſe 

Havens that lie towards France; and therefore 

thought by our Kings to be ſuch Places as ought to 

be vigilantly guarded, and preſerved againit Inva- 

ſton 3 in which reſpect they have divers Privileges, 

and an <fpecial Governor, called Lord Warden of 
the Cinque- Ports; which are Dover, Sandwich, 

Rumney, Winchelſea and Hithe, To theſe are added 


Rye and Haſtings. 1 


90. 
A FERRVV, or Boat that carries Men and Horſes 
over a River for reaſonable Toll. No * Action 6 ; Mod. 
will lie for being diſturbed in the Paſſage, unleſs Rr: 294. 
ſome particular Damage be alledged. 


91. 

A Fos sr, which is a certain Territory of i Many, Part z. 
woody Ground and Paſture, with great Coverts of © + 
Vert, (that is, every Thing that beareth a green 
Leaf within a Foreſt) appointed as a Habitation 
for Harts, Hinds, Boars, Wolves, and Beaſts and 
Fowls of the Chace and Warren ; which are pro- 
tected by certain Privileges and Laws, contained in 
the * Charter of Foreſts, granted by King John, in « Nat. pas 
the Year 1215. The Seaſon for hunting the Hart, 256. 


begins at the Feaſt of St. John the Baptiſt, and ends 


at Holy Rood or Holy Groſs; for hunting the Hind, 
at Holy Rood, and laſts till Candlemas; and for 
hunting the Boar and Wolf, from Chriſtmas to Can- 

2 dlemas. 
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Cro, Car. 59, 60, 


{ 92 
dlemas.' petſons qualified to bunt, are ſuch ax 


have a free Warren; as Lords of Manors, or have 
One Hundred Pounds "a Aauum Inheritance, or 


One Hundred and Fifty Pounds per Annum for 
Life, or by Leaſe for Ninety- nine Years z and the 
eldeſt Sons of Eſquites, or Perſons of higher De- 
gree : And Perſons ſo qualified may take Guns from 
thoſe that are not, and bresk them. And the 

Purlieu of a Foreſt, is all the Ground which hath 
been ſevered from it; ſo chat it became purlieu o. 
pure and free from the Laws of the Foreſt. 
Owners of ® Grounds diſſafforeſt'd, may fell Tim- 


ber; convert Paſture into Arable ; incloſe them in 


what Manner he pleaſes; ereft Egifices, and dil- 
pole of the fame, as if they had never been af- 
foreſted. And a purlieu Man may hunt in the Pur- 
lieu, and keep his Dogs there unexpedidated, or 
without having the Balls of their fore Feet cut our. 
And the wild Beaſts belong to him ratione Soli, as 
long as they remain in his Ground, and he may kil! 
them; though in the Cate of Sir Richard Weſton, 
it was ſaid, that there was no Purlicu in Law tc 
hunt; that it cannot be by Preſcription ; and that 
there is not any Thing in Statutes about hunting. 
Therefore Purlieu-Men may only krep out the 


Deer, 10. cannot kill them though they be in the 


Ground. 


92. 

A? Cheer; which is a great Quantity of woody 
Ground, lying open, priviſeged tor Bucks, Does, 
Foxes, Martens, and Roes; * bur in a legal Senſe, 
for all Beaſts of the Foreſt. It is leſs than a Fo- 
reſt, and not endowed with ſo many | tberties, nor 
guided by the Foreſt Law, but by the Common 


Law. A Park is a large Quantity of Ground, 


privileged for wild Beaſts of the Foreſt and Chaſe, 


conſiſting of Vert, Veniſon, and Incloſure; for if 
it 


( 82a 7 
it is determined in any of them, it is a total dif- 
parking. | 521 | | 


400 N | 
A WarREN ; * which is a Place privileged for : Manw. Part 3. 
keeping of Hares, Conies, Pheaſants, and Par- Ce. Lit. 233. 
tridges; and may lie open; there being no Ne- « , Ia. 318. 
ceſſity of incloſing it, as there is of incloſing a 0 
Park. | | t | | | 


94. 


A * Manor ; which conſiſts of Demeſnes, Ser- 1 Inft, 3, ¹ 
vices and a Court-Baron, from Time immemorial ; s 
' becauſe a Manor cannot be without a Court-Baron, 
and a Court-Baron cannot now be made. | wy 


"wp 

PRIVATE GRANTS, | See P. 47. Ne 78.] are thoſe U 
which one Subject gives to another, by transferring 1 
over his Right in the Thing granted to the Grantee, 
And in every Grant of this Nature, it is requiſite 
that the Grantor hath ſufficient Power to grant ; 
that the Grantee is capable of accepting it; that the 
Thing given is grantable ; chat it is granted in the 
Manner the Law requires; that the Grantee con- 
ſents to accept thereof; and that there be Attorn- 
ment where needful. 


7 rx Inſt. 7. 


1 vs | 
PRESCRIPTION is acquired by Uſe and Time; 1 
[See P. 47. No. 77.) and © muſt always be alledged * Salk. 278. | 
in the Perſon of him or them that preſcribe z as | 
having been ultra memoriam Hominis ; Though it is 
not the Length of Time that begets the Right, but 
the Preſumption of the Law; which ſuppoſes that 
a Poſſeſſion cannot continue ſo long quiet and un- 
diſturbed, if it was againſt Right, or injurious to 
| | another. 


8 > Mod. 318. 


* 2 Inſt. 167. 
Lutw. 381. 
Raym. 232 
Cro, Car, 432+ 


2 Roll. Abr, 


© 1 Inft, 113. 
Wood's Inſt. 


4 1 Mod. 74. 
3 Mod, 250. 
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another. Yet it cannot make a Title to Land, 
but only to the Profit thereof. Nor can a Per- 
ſon preſcribe againſt the King, where he hath 2 
certain Eſtate and Intereſt; nor againſt the public 
Good, Religion, or an Act of Parliament; rior 
can one Preſcription be pleaded againſt another, 
unleſs the firſt is anſwered or traverſed ; or where 
one may ſtand with the other. And © where a 
Perſon preſcribes to a Thing in Grant, it muſt be 
in himſelf and his Anceſtors, whoſe Heir he is by 
Deſcent ; and not in himſelf and thoſe whoſe Eſtate 
he hath, unleſs the Que Eſtate be but a Conveyance 
to the Eftate in Preſcription; for he cannot have 
their Eſtate that lies in Grant without Deed, which 
ought to be ſhewn to the Court. Preſcription * may 
be in ſeveral Perſons, if relating to Matters ol 
Eaſement, but not of Profit or Intereſt. For then 
the Tithes of one Perſon doth not concern another. 
And therefore ſeveral Men, having ſeveral Eſtates, 
cannot join in making a Preſcription. A Title 
may be made by Preſcription to a Cyase, Park, 
WaRREN, Common, Fair, Market, Torr, 
 Crnimin, WATER, FERRVY, FRANcHISE, CourT- 
Leer, Rent, Walrs, EsTRay, DopAxps, 
TR EASURE-TROVE, WRECK, ADVoOwSON, 


97. 

A Crast; which differs from a Foreſt in this, 
that it may be in the Hands of a Subject, which a 
Foreſt in its proper and true Nature cannot. 
Crompton in his Juriſdictions, Folio 148, ſays a 
Foreſt cannot be in the Hands of a Subject; but 
it forthwith loteth its Name and becomes a Chaſe ; 
and in Folio 197, he declares that a Subject may 
be Lord and Owner of a Foreſt. Theſe Sentences 
ſeem to contradict each other; yet both are in ſome 
Reſpect true; for the © King may give or alienate 
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ject, the Property of a Foreſt is gone; becauſe the 
Courts forthwith vaniſh ; none being able to make 
a Lord Chief Juſtice in Eyre of the Foreſt, but the 
King; though it may be granted in ſo large a Man- 
ner, that there may be Attachment, Swainmote, 
and a Court, equivalent to Juſtice-Seat. 


98. Kh 
Pak k; which differs from a Chaſe, in that it * Moo, Gur 
muſt be incloſed, and may not lie open; for if it ig, 148. 
does, it is good Cauſe of Seizure into the King's | 
Hands, as a free Chaſe may be, if incloſed. Be- 
ſides, the Owner cannot have an Action againſt ſuch 
as hunt in his Park, if it lies open. 


| 99. 
WaRREN ; in which if any Perſon offend, he is 


puniſhable by the Common Law, and by Statute, 
21 Ed. III. | | 


100. 


Common, Which is that Profit a Man lawfully | 
claims from the Land or Property of another, as 
Common of Paſture ; or the Right a Perſon hath | 
of putting Cattle to feed into Ground that is not 
his own. Common 1s divided into four Sorts. | 
The firſt is * Common in Groſs, or the Liberty to * F.N. B. 22, 
have Common alone, without any Lands or Tene- 37: + ©: 3. 
ments; and he that hath it, may put in a Stran- Þ x Dany. 803, 
ger's Cattle, and uſe it therewith, The ſecond * is r xa, Abr. 
Common appendant ; which belongs to a Man's ara- 457. 
ble Land, not to a Houſe, Meadow or Paſture. 
But if in the Beginning, Land be arable, and of 
late a Houſe hath been built on ſome Part thereof; 
and ſorne Acres employed in Meadow and Paſture ; 
in ſuch Caſe it is Common Appendant; * which ac- x f. xv. B. 182. 
cording to Sir Edward Coke, had this ne 4 Rep. 37, 
> When 
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When a $6 enfeoffed another of arable Land, 
to hold of him in Socage, the Feoffee to maintain 
the Service of the Plough had at firſt, by the Per- 
miſſion of the Lord, Common in his Waſtes, for 
necefſary Beaſts to till and manure the Ground. 
And that for two Cauſes; one, for that it was ta 
citly implied in the Feoffment; becauſe the Feoffec 
could not till or manure his Land without Cattle; 
and Cattle could not be ſuſtained without Paſture. 
So by Conſequence the Feoffee had, as a Thing 
neceflary and incident, common in the Waſtes aus 
Lands of the Lord. The other Cauſe was, for the 
Maintainance and Advantage of Tillage z which is 
much regarded and favoured by the Law. The 
third! Kind of Common, is Common Appurt-- 
nant ; which belongs to an Eſtate for all Manner o 
Beaſts commonable, or not commonable. And 
the Preſcription for this Common, is, that the 
Beaſt muſt be Levant and Conchant ; and the Rea- 
ſon is, becauſe by this Preſcription, the Party only 


claims ſome Part of the Paſture, and the Quantity 


n 8 Rep. 78. 


® Termes de la 


Ley, 146. 


is aſcertained by the Levancy and Couchancy; the 
reſt being left for the Owner of the Soil. And 
therefore if he, who thus preſcribes, ſhould put ir 
more Cattle than are Levant and Couchant on hi: 
Tenemert, he is a Treſpaſſer. And the fourth 
Common is Common pur Cauſe de Vicinaze, 0: 
Common by Reaſon of Neighbourhood, which i: 
a Liberty that the Tenants of one Lord in on: 
Town, have to common with the Tenants of ano- 
ther Lord in another Town; or where the Tenan:: 


of two Lords have, Time out of Mind, commonec 


promiſcuouſly in both Lordſinps, lying together 
and open to one another. Thoſe * that challenge 
this Kind of Common, which is uſually called“ 
ter commoning, may not put their Cattle into the 
Common of the other; but they may turn them 
into their own Fields; and if they ſtray into the 

1 neighbouring 
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neighbouring Common, they muſt be ſuffered; 
though the Inhabitanrs of one Town or Lordſhip, 

may not put in as many Feaſts as they will, with- 

out regarding the Freehold of the Inhabitants of 

the other; otherwiſe it is no good Neighbourhood ; 

upon which all this depends. And if one“ Lord e? Rep. 5. 
incloſes the Common, the Vicinage is gone. But? 3e. 
common Appendant remains. Common of Eflovers, 

is the Right of taking Wood for Houſe bote, Plough- 

bote, and Hay-bote, Plough-bote is twofold * 9x Co. Litt. gr, 
Eſtouerium Edificandi, and Eſtoverium Ardendi. a 
Plough bote, Eſteverium Arandi, for repairing 

Ploughs, Carts and Harrows, and making Rakes, 

Forks, and other Implements of Agriculture; 

and Hay- bote, Eſtoverium Claudendi, or the Li- 

6 berty to take Thorns and other Wood, to make 

d and repair Hedges, Gates, Fences, and the like. 

e Common of Piſcary, is the Liberty of Fiſhing; but « 10g, 142, 
to exclude the Owner of the Soil is contrary to 264. 5 Rep. 34 
y Law; though a Perſon may have a ſeparate Right f 
y of Fiſhing. And the Owner of the Soil is ex- 1 
5 eluded; for a Man may grant Water without paſſ- 

9 ing the Soil, or ſeparalem Piſcariam, which is net- 

n ther the Soil nor Water, but only a Right of 

15 Fiſhing, * Common of Turbary is a Licence to dig « x 1ng. 4. 


% OT HO =: 
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_- FR — 
0 — 


h Turf; and is an Appendant or Appurtenant to an 4 Nep. 7. 

N Houſe, and not to Land; and it may be in groſs, 

Is but cannot exclude the Owner of the Soil. There 

0 is likewiſe common Liberty to dig Coal, Gravel, 

- Sand and other Things. Alſo a Man may have *« Hill 44. EUus. 
£3 Common for his Cattle in the King's Highway 
cl although the Soil belongs to another; and“ the » x Dany. 995, | 
of Lord of a Manor may agiit the Cattle of a Stran- 2 Med. 6. 
20 ger in a Common, or licence him to put in his ö 
7 Cattle, it he leaves ſufficient Room for the Com- | 
We moners : Or the Lord may furcharge an Over- f. N. B. 128. 

m plus of the Common; and if, where there is no 

„ Overplus, the Lord ſurcharges the Common, the 


2 "oy 1 Commoners 


Y 2 Inſt. 88. 
1 Roll. Abr. | 


406. 
4 13 Edward I. 


C. 46. 2 Inſt, 
474. 


27 Rep, 5. 


d 2 Ianſt. 221. 


e 3 Hen. VII. 
C. 9. 


280-71 
Commoners are not to diſtrain his Beaſts, but 'mufi 
commence an Action _ him. By the Statute 
of the 2oth Hen. III. C. 4. Lords may approve or 
incloſe againſt their Tenangs ; whereby Neighbours 
will be bound. And if he leaves not Common 
ſufficient, the Commoners may not only break 
down the Inclofures, but put in their Cattle. Al. 
though the Lord ploughs and ſlows the Land; * yer 
if he or any other, upon a juſt Title of Approve- 
ment, makes a Hedge or Ditch for that Purpoſe, 
which is throw down in the Night by Perſons un- 
known, the Towns adjoining may be diſtrained to 
make it good upon a Nof#antur Returned; and in 
all * Cates of Common Con ſuetudo loct eff Ober- 


vanda 


« IOT. 


Fal; which derives its Name from Nundinac, 
or ex Nono Die; becauſe formerly at the Celebration 
thereof, the People remained eight Days in the 


Fields, and on the ninth, returned to their Habi- 


tations, in order to carry on Buſineſs in the ulval 
Manner. It is generally kept once or twice in 
the Lear; and by the Statute 2 Ed. III. C. 15. 

Fairs are not to be kept longer than the limited 

Time by the Lord thereof, on Pain of their being 
ſeized into the King's Hands, until ſuch Lords 
have paid a Fine for their Offence. And Procla- 
mation is to be made how long Fairs are to con- 
tinue; and any Citizen of London, m may carry his 
Goods and Merchandize to any Fair or Market in 
England; notwithſtanding the Ordinance made by 
the Lord Mayor, Aldermen and Citizens, That 
no Citizen ſhould go to any Fair or Market out ci 
the laid City, 


102. MARKET; 
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102. | 

MARKET; whereby Subjects are enabled to 4 Brad. Lib. 4. 
ſet up and open Shops, or Stalls at a certain Place, ©: 2+ 444. 
for buying and felling Neceſſaries; uſually kept 
once or twice a Weck; but none muſt be held Cit. Lib. 101. 
out of the City of L ondon within ſeven Miles of it; '% | 
and all Contracts for any Thing vendible in Mar- * 5 Ree. 83. 
kets or Fairs are binding; and Sales alter the Pro- | 
perty, if made according to the following Rules. 
Firſt, the Sale muſt be in an open and proper 
Place for ſuch Goods; ſo that any one, paſſing by, 
may ſee it. Secondly, it muſt be an actual Sale for 
a valuable Conſideration, Thirdly, the Buyer muſt 
be a Perſon able to make a Contract. Fourthly, 
the Sale muſt not be fraudulent betwixt two, to bar 
a third Perſon of his Right. Fifchly, Toll ought 
to be paid, where required by Statute, Sc. and, 
Sixthly, the Sale ought not to be in the Night, but 


between Sun riſe and let, though nocturnal Sales 
may bind the Parties. 


103. 


Torr is “ properly a Duty in Towns, Markets * > Int. 220. 
and Fairs, for Goods and Cattle bought and fold 
within the ſame. 


104. 


Crnimin, or private Way; whereby one or 
more hath Liberty to paſs through the Ground of 
another; either by“ Chimin in Groſs; which is held Þ Kitch, 117. 
principally and ſolely in itfelt ; or by Chin Appen- e 
dant; which is claimed as Appurtenant to ſome 
other Thing. As if a Man rent a Cloſe or Paſ- 
ture, with Covenant for Ingreſs and Egreſs, through 


ſome other Ground, in which other wile he might 
not Paſs. 


2 105, Warze, 
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| 11 i WATER, Which is an Element compoſed of un- 

F.. volatile Particles; groſſer and of a more languid 
| Motion than the Air: Yet ſeparated from the 


1 Earth by reaſon of its liquid, and leſs gravitating 


Quality. 


106. 


FfRRY, which is a Liberty to have a Boat for 
Paſſage upon a River, for Carriage of Horſes and 
| 4 Men tor reaſonable Toll; and © f another obtains 
| one near it, to the Prejudice of the firſt, Action 


wil he. 


| 107. 


[{ Francnist; which is a Royal Privilege in the 

1 ? Poph. x80. Hands of a Subject: But if a Perſon claims a 
1 (3+. Franchiſe, which he ought not to have, it is an 

U ſurpation upon the King; and not ſhewing his 


Title, the King ſhall take from him his Franchiſe. 


108. 


Orrioek; which is a Function, by Virtue whereot, 

a Man hath ſome Employment in the Affairs of 
it another; and by the 12th R. II. C. 2. no Officer 
| or Miniſter of the King, ſhall! be ordained for any 
| Gift, Favour or Affection, nor put into Office, 
1 | unleſs ſufficient : A Law, ſays Sir Edward Coke, 
| werthy to be written in Letters of Gold, but more 
worthy to be put into Execution; for certainly 
| Juſtice will never be duly adminiſtered, but when 
the Officers and Miniſters of Juſtice are of ſuch 
Qualities, and come to their Places in ſuch Man- 
* ner, as by Law is required. 


109. | 
m 8 Ed. II. » Coukr- LET; which is accounted the King's 
fl. 20 Court; becauſe. the Authority thereof to puniſh 
| Offences, 
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Offences, originally belonged to the Crown; and 
was thence derived to inferior Perſons. 


110. 


" RenT, or that Sum of Money, or Conſidera- = ; Inſt. 247. 
tion iſſuing yearly out of Lands or Tenements, fs, 
commonly divided into * Ren. Service, Rent-Charge, 9:1 laft. 87,141, 
and Rent-Seck. Rent-Service is ſome corporal Ser- 4: Mt 213+ 
vice, as Homage and Fealty. Rent-Charge is v Uu. 217,918. 
when a Perſon by Deed makes over his Eſtate to : Intl. 143, 144» 
another in Fee, or by Gift in Tail, Remainder in“ 

Fee, or a Leaſe for Lite, Remainder over in Fee, 

or any other Grant, where the whole Eſtate 

paſſeth; and a Rent, diſtrainable upon Non-Pay- 

ment at a certain Time, is reſerved to the Granter 

and his Heirs. It is called a Kent-Charge , becauſe 

the Land is charged with ſuch Diſtreſs by force of 

the Deed ; and not by the Common Law; as in 

the Caſe of a Rent-Service. And Rent Seck, or 4 Litt. ar7, 
Day-Rent, is where a Man by Deed paſſeth his ©3% 335 
Eſtate to another, and reſerves to himſelf and his 

Heirs, a certain Rent without any Clauſe of Diſ- 

treſs in the Ded; whereby a Perſon had no Re- 

medy at Common Law till the 4th Geo, II. C. 28. 

enabled any Perſon to bring Aſſiſſe of Novel 


Diſſeifin. 


111. 


Waäarrs; Which are Goods ſtolen and waved, or, Kuch. 81. 
left by a Felon that is purſued for fear of being ap- 
prehended. 


% 


112. 


*ESTRAYS ; which are Beaſts that are not wild, - But. c. 17. 
found within a Lordſhip, and not owned by any 
Perſon ; which if proclaimed according to Law, in 
the two next Market-Towns, on two Market- 


Days, 
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t x Roll. Abr. 


378. 

v Cro, fac. 148. 
2 Roll, Abr, 
673, 


* 3 Inſt. 37. 
5 Rep. 110. 
x Nelſ. 636, 


Y x Lill. Abr. 
443+ 


Z Plow, 269. 
5 Rep. 110. 


2 Bract. Lib, 3. 


3 Inft, 132. 
Kitch. 80. 

Brit. C. 17, 
8. P. QC. 25 
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„ 
Days, and if not claimed by the Owner within 2 
Year and a Day, belong to the Lord of the Liberty. 
Swans may be Eſtrays as well as Beaſts, and are 
to be proclaimed in the ſame Manner. Eſtrays 
are not to be uſed in any Manner within the Year 
and a Day, except in Caſe of Neceſſity, as to milk 
a Cow, or the like; but not to ride a Horle ; and 
thoſe of the Foreſt are mentioned in 27 Hen. VIII. 


C. 7 but the King's Cattle cannot be Eſtrays or 
forfeited. 


113. 

Drop Axps; which are Things given as it were 
to God to appeaſe his Wrath; where a Perſon 
comes to a violent Death by miſchance. They 
ought to be ſold, and the Money ariſing thereby, 
diſtributed to the Poor. The ? Original of them 
is ſaid to come from the Notion of Purgatory ; for 
when a Perſon came to a ſudden and untimely 
Death, without having Time to be Shrieved or 
Confeſſed by a Prieſt, and to have the Extreme 
Unction adminiſtred to him, the Thing which had 


been the Occaſion of his Death became Deodand, 


that is, given to the Church to be diſtributed in 
Charity, and to pray the Soul of ſuch deceaſed Per- 
ſon out of Purgatory. Therefore * if a Perſon by 
any Accicent dies within a Year and a Day, t 

Thing that did it is Deodand; as when a Hor: 
ſtrikes a Man, and afterwards the Owner ſells him, 
and the Party ſtruck, dies of the Stroke, che 
Horſe, notwithſtanding the Sale, is forfeited. 


114. 


* TREASURE-TROVE ; Which is any Money, or 
other valuable Thing of Gold or Silver found hid 
in the Earth, but not lying upon the Ground; and 


no Perſon knows to whom! it belongs. 


118. WRECK, 


K, 


63 ] 


118. 


Warck, or thoſe Goods which are after a » a 1a8. 167. 


Ship-wreck caſt upon the Land by the Sea, and left 
there. For they are not Wrecks ſo long as they 
remain at Sea, in the Juriſdiction of the Admiralty : 335 


* and when any living Creature eſcapes out of a 316. 


Ship caſt away, whereby the Qwner of the Ship or 


Goods may be known, they are not a Wreck, but Wooe's laſt, 
the ſame ſhall be kept a Year and a Day by the 2+: 


Sheriff of the County where caſt on Shore, to be 
reſtored to any Perſon who can prove a Property 
thereto. And if not claimed within that Time, 
they are forfeited as Wreck. The Year and 
Day commences from the Seizure; and if the 
Owner dies within the Year, his Executors or Ad- 
miniſtrators may prove the Property. But if the 
Goods are Bona Periiura, and will not endure for 
the Year and Day, the Sheriff ſhall fell them to 
the beſt Advantage, and deliver the Money re- 
ccived, to the Proprietor. 


116. 


1 Apvowsow, or Preſentation to a Benefice ; and a « Nef. Abr. 
he that hath this Right is ſtyled Patron; becauſe 184. 


they that originally obtained the Right of Preſenta- 
tion to any Church, were Maintainers of, or Bene- 
factors to, the ſame Church. For when the 
Chriſtian Religion was firſt eſtabliſhed in Zngland, 
Kings began to build Churches, and to make 
Bi hops; ; and afterwards ſeveral Lords of Manors, 
in Imitation of them, founded particular Churches 
on ſome Part of their Lands, and endowed them 
with Glebe; reſerving to themſelves and their 
Heirs, a Right to preſent a fit Perſon to the Biſhop, 
„hen the fame ſhould become void. By. this 
Means the Founder of a Church obtained the 
9 Name 


e Cowel. 2 Roll, 
Abr. 272. 
Finch 321, 
Raym. 152. 
2 Lill. Abr. 370. 
Cro. Car. 58 5. 
4 Inft, 212. 


Crompt. 0 


Juriſd. 137. 


* 


f Vern. 299. 
Wood's Inſt. 
450. 


8 Lutw, I 667, 


Lill. Abr. 569, 


1 641 

Name of Patron, and his Right of Preſentation 
was called Advow/on ; it being preſumed that he 
who founded a Church, would avow and take it 
into his Protection; and prove a Patron by defend 
ing it in its juſt Rights, 


117. 


Richr; [See P. 47. No. 77.] whereby a Per. 
ſon enjoys a particular Privilege; becauſe it is al. 
lowed to all who are of his Employment, Rank, 
Degree or Place of Abode. As a Perſon by be- 


ing a Peer of the Realm, or an Embaſſador, is ex- 


empt from Arreſts ; ſo is a Perſon who is a Servant 
to the King, a Peer of the Realm or an Embaſſador, 
A Member of Parliament, or of the Convocation, 
hath the ſame Privilege in Time of Parliament, and 
for certain Days before and after. So hath a Perſon, 
who is their Servant. The Lord Mayor of London 
is privileged from all Actions; that there may not be 
a Hindrance in the Government of the City. A Per. 
ſon by being an Alderman of London, is exempted 
from ſerving certain Offices, A Perſon being in 
the Courts at Weſtminſter, or going and coming 


from thence about the Buſineſs of the Court, is ex- 


empt from Arreſts ; and a Perſon living within the 
Verge of the Palace, Bounds of the Flect, Univer- 
ſities, Counties Palatine, Cinque Ports, or other 
privileged Places, may claim the Privileges thereof 
Alſo a Perſon being admitted an * Attorney, claims 
their Privileges, as to ſue and be ſucd in the Courts 
at Weſtminſter, where they practiſe ; not to put id 
ſpecial Bail in all Caſes; nor * be choſen into Ol. 
fices againſt their Will. And though they do no! 
prattiſe, they have the ſame Privileges, as long 3 


they remain on Recor l. Likewiſe h any Perſon 
who is an Officer in a Court of Juſtice, may clan 
ut | the 
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the Privilege of the Court. A *_ Perſon, who is 1 Hen. vin, 
an, Apothecary, is exempted from ferving Pariſh- & W. and M. 
Offices; and a Perſon. being naturalized, claims “ 
the ſame Privileges as a Native; but till then, an 
Alien is not particularly under the King's Protec- 
tion to have the Benefit of the Law. 


DzscenT or LAxp, [See P. 34. No. 57.] or 4 
the Order and Means, whereby Lands and Tene- 
ments go from Anceſtor to Heir, is either 


— — — 
3 
3 — ” * 


119. | 
* By Common Law, Cus rot, or STATUTE : * 1 Inft. 13, 

By Common Law, where a Man having an Eſtate ©” 

of Inheritance in Fee Simple, dieth without dil- 

poſing thereof; by which Means, it goes to the 

eldeſt Son and Heir of courſe; being caſt upon him 

by the Law. | 


120. 17 
8 1 Inſt. 110, 
By *CusToM ; which gives an Eſtate in Fee Sim- 1175. 
| Wy s Litt. 210, 211. 
ple, ſometimes to all the Sons or Brothers, when 
one Brother dieth without Iſſue, as Gavel kind: 
Sometimes to the youngelt Sons, as Borough- En- 
glißb; and ſometimes to the eldeſt Daughter or 
youngeſt, according to the Cuſtom of particular 
Faces. 


121. 

By ® STATUTE, whereby a Fee-Tail deſcends 134. I. o. 1. | 
in a particular Manner. Likewiſe Lands and sr 1as, 10, 11. 
Tenements deſcend in a lineal, or collateral Line. 
The Lineal does firſt inherit, and is downwards in 1 


a3 a right Line from the Grandfather to the Father; 

on trom the Father to the Son; from the Son to the g 

im Grandſon; and ſo on ſucceſſively, The Collateral 

de is alſo downwards; but ſpringeth ous of the Side 05 | 1 
* | 


© Lord Bacon's 
Elem, 


P x Inft. x4» 


q Litt. 3. 
I Rep. 10. 
Vaugh. 244 
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the whole Blood, as another Branch thereof. Such 


as the Grandfather*s Brothers; the Father's Bro- 
thers; the Son's Brothers, and ſo on. Thus“ 
Eſtates in Fee-Simple deſcend : Firſt, to the eldeſt 
Son, as Heir to his Iſſue; the Sons firſt in Order 
of Birth, and for Want of Sons, to the Daughters 
equally ; who inherit as one Heir. Bur if the el- 
deſt Son hath no Iſſue, then to his next eldeſt Bro- 
ther of the whole Blood, and his Heirs ; and for 
want of a Brother, to his Siſter or Siſters of the 
whole Blood, and their Iſſue, If there be no Bro- 
ther or Siſter, to the Uncle and his Iſſue; and for 
want of an Uncle, to an Aunt or Aunts, and their 
Iſſue, If there be none ſuch, then to the Couſin in 
the neareſt Degree of Conſanguinity. And there is 
a! Maxim in Law, that where Lands deſcend on 
the Part of the Father, the Heirs of the Mother 
ſhall never inherit; and when on the Part of the 
Mother, the Heirs of the Father ſhall never in- 
herit. And though * Inheritances deſcend, they 
cannot aſcend ; for the Father can never come to 
the Lands which his Son hath purchaſed by lineal 
Aſcent; but he may by collateral Aſcent, A: 
where the Son's Lands come to his Uncle, and ther 


to the Father; the Uncle being Heir to the Ne- 


phew 1n the collateral Line, as the Nephew is to 
the Uncle. 


122. 

The NAruRE or FsTATEs, or Difference and 
Variation of the Species of Eſtate; for as the Word 
Eſtate, ſignifies a real or perſonal Intereſt, either by 
Deſcent or Purchaſe; ſo the Word Nature defines 
the Manner in which that Intereſt doth commence. 
As Eſtates are in ABgyance, TrusT, CoPaRct- 
NARY, JoinT-TEnancy, Tenancy In COMMON, 


and TENURE, 


123. ABEYANCE; 
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* 


123. 


 ABEYANCE, or Expectation, Remembrance r co. Liu. 142. 
and Intendment of the Law; for by a Principle of 
Law, there muſt be a Fee-Simple in Somebody; or 
it is in Abeyance, that is, though for the preſent 
it is in no one; yet it is in Expectancy, belonging 
to him who is next to enjoy it. Thus a Patron, Temes de la 
having preſented one to a Living, the Fee of the Ley, 6. 
Lands and Tenements pertaining to the Rectory, 
is in the Parſon z but when the Parſon dies, and 
the Church becomes void, then the Fee is in Abey- 
ance till another Perſon is inducted ; for the Patron 
hath only the Right to preſent; the Fee being in 
the Incumbent that is preſented. 


124. 


* TrxusT; which is a Confidence one Man re- : rin, Abr. 

poſes in another; and if a Perſon in whom a Truft 6:4- 

is repoſed, break or do not perform the ſame, the 

Remedy is by Bill in Chancery; the Common 

Law generally taking no Notice of Truſts. And 

the Perſon to whom the Uſe is made, hath the u; weir. Ab-. 
Profits; and the Tenant or Truſtee muſt make an 487,1 lad. 272, 
Eſtate as he ſhall direct; the Poſſeſſion being given } Lesagl 2; 
to him by the 27th of Hen. VIII. C. 10. and it is * 
ſet down in the Habendum, to whole Uſe Lands are 
conveyed ; becauſe whatſoever Eſtate a Man has 
in the Uſe, the ſame he has in Poſſeſſion. But the 

Ceftuique Uſe hath neither Jus in Re, nor ad Rem; 

his only Remedy being in Chancery to compel the 

Ceſtuique Truſt to execute the Uſe, By the Statute 

29 Car, II. C, 3. Declarations and Creations of 

Truſts concerning Lands, Tenements, or Heredi- 

taments, are to be in Writing, figned by the Party 
impowered to declare ſuch Truſt, And it is pro- 
vided, that this ſhall not extend to reſulting Truſts, 

| „ Or 
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y Bradt, Lib. 2. , 
equal Portions to two or more Iſſue Male; who, for 


C. 30. 


© Litt, 243+ 

x Inſt. 173. 

1 Rep 87. 

2 Co, Litt. 27. 
25 Hen, VIII. 


C. 22. 


dLitt. 27, 28. 


1 Inſt. 180. 
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1 
or Truſts ariſing by Implication or Conſtruction of 
Law; which ſhall remain and be of like Force as 
before that Act. Truſts by * Operation of Law, 
are either where the Deed or Conveyance hath been 
taken in the Name of one Man, and the Purchaſe- 
Money paid by another; or where the Owner of 
an Eſtate hath made a voluntary Conveyance of it, 
and declared the Trult, with regard to one Part, to 
be for another Perla: but hach been ſilent as to 
the other Pat: In which Caſe, he himſelf ought 


to have the Benefit of that, it being plainly his 
Intent. 


125, 
Y COPARCENARY, is an Eſtate that deſcends in 


Default of Heirs Male, come to the Lands of their 
Anceſtor, They are to make Partition; which 
ought to be at full Age; but the * Crown is not 
ſubject to Coparcenary, nor is there any in Dig- 
nities. 


126. 


* JoINT-TENANCY, is an Eſtate held by two or 


more Perſons, claiming under one Title; and the 


Difference between this and Coparcenary, is, that a 
Joint- Tenancy is taken by Purchaſe only; whereas 
Coparcenary Eſtates are always by Deſcent. Joint- 
Tenants muſt jointly plead, and be jointly ſued; 
which Property is common to them and Copar- 


cencrs. Joint- Tenants have a ſole and peculiar 
Right to Survivorſhip, which Coparcenors have not. 


For it there be two or more Joint- Tenants, and 
one dies having Iſſue, the other or reſt ſhall have 


the Share belonging to the Deceaſed, and not the 


Iſſue. But the King cannot be Joint- Tenant with 
any Perſon; becauſe none can be equal with him : 
Nor 
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Nor can a Corporation be ory ſeiſed of any 42 Lev, 12, 
Eſtate N l another. 


127. 


© TENANCY IN Common, is held for Life or ; lad. 188. i 
Years by ſeveral Titles, or by one Title and ſeveral 
Rights. And as Joint-Tenants have one Joint- 
Freehold 3 fo Tenants in Common have different 
Freeholds. One * Tenant in Common cannot z Leon: zey. 
bring Action of Treſpaſs againſt another: Though _— Ss | 
one Tenant may bring Waſte againſt his Partner. 
'The® Heirs and Executors of Tenants in Common, 2 Lill. Abr. 
hall have their Parts-or Shares, and not the Sur- 7 
vivors, as in Caſe of Joint Tenancy. And * by * Sk. 39%, | 
Holt Ch. Juſtice, the Words, Equally to be divided, 
do not make a Tenancy in Common, but a Joint- 
Tenancy, though they might in a Will. Yer if a 
Conveyance is made to two Perſons; Habendum to 
one and his Heirs, and the other Moiety to the 
other and his Heirs, it is a Tenancy ia Common. 
And * when there are two Joint-Tenants, and one Li. 292, 219. 
aliens his Part, the Alience and the other Joint. ny 
Tenant, are Tenants in Common; for they claim 
by ſeveral Titles. Alſo © Tenants in Common and * 31 Hen. vil. 
Joiat-Tenants, are to make Partition, as Copar- Ly Hon, VIII. 
cenors z and if for Life or Years, they may be ©: 3 | 
c:mpelled to do the ſame by Writ de Partitione 8 e 
Hacienda. l 


128. 


' TexnvRE is the Service which the Tenant owes 11 168. r, 33 
to his Lord for Land holden of him. It is“ nie- 2 168. 31. 
qdiately or immediately of the King, who is Sννô 
Dominus Supra Omnes in An ient Demeſne, Frank Fe, 

or Free Socage. Antient Demeſae concern the = Klick. gy. | 
Crown Lands alone ; for by it thoſe Manors are 

held char apprar to be Terra Regis in the Book of 


Doomſday, 


0 1 
Deomſtey, made by five Juſtices in each County, 
(except Northumberland, Cumberland, Weſtmoreland, 
Durham, and Part of Lancaſter ; Which were never 


ſurveyed) and finiſhed in 1086, afrer five Years 
Labour. Alſo this Book decides all Queſtions, 


whether Lands are Demeſne or no; from whence 


there is no Appeal; it being of ſuch Authority, 
that even William the . in whoſe Reign ic 
was made, ſubmitted ſome Caſes, wherein he was 


- concerned, to be determined thereby. Fitzberber: 


F. N. B. 14, 
223, 


P Brit C. 66. 


. N. B. 14. 


F 1 Rep, 105. 
Weſt. 2. C. 28. 
Reg. Orig. 178. 
F. N. B. 165. 


*F.N. B. 14. 
1 Iaſt. 269. 
New, N, B. 32. 
2 H. 6. 2. 26. 
t 1 Salk. 57. 


Danv. Abr. 
660. 


X Reg. Orig. 12. 
F. N. B. 161, 


* ſays, that Tenants in ancient Demeſne had their 
Tenure from ploughing the King's Lands, and do- 
ing other Works towards the Maintenance of the 


King's Freehold, on which Account they had Li- 


berties granted them. And there“ are two Sor:s 
of theſe Tenants and Tenures. One hold thei: 
Lands by Charter; the other by Copy of Court- 
Rall, according to the Cuſtom of the Manor. 
Thoſe by * Charter cannot be impleaded out oi 
their Manor; becauſe they may abate the Writ hy 
pleading their Tenure. They are likewiſe free 
from Toll, for all Things bought and fold con- 
cerning their Subliſtence and Huſbandry ; and may 
not be impanclled upon any Inqueſt. * If they are 
returned on Juries, they may have a Writ De nen 
ponendis in Aſſiſts, and an Attachment againſt the 


Sheriff. And * if they are diſturbed by taking 


Toll, they may have Writs of Monſtraverunt to b: 
' diſcharged. " They are allo free as to their Per— 


ions , and their Privileges are ſuppoſed to com- 


mence by Act of Parliament. For they cannot nov 


be created by Grant. But a Leſſee for Years can 


not plead it; nor can a Lord in Action againſt him 
plead it; for the Land is Frank-Fee in his Hands. 
Frank-Fee * is that Tenure, whereby all the Land 
in England, except what appears to have been in 
the Hands of Edward the Confeſſor, at the making 


of Doomſday Book, is held, exempt from all Ser- 
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1 
vices, but not from Homage. As Eſtates in FEE, 
in FRANEK-MaRRIAOE, by the CovrTtsy, in 
Dower, for Lire, in FRANK ALmolcn, and 
CoPYHOLD, 


129. 
! Eſtates in FREE. which, in Oppoſition to Allo- y Cam. Britan, 
dial, or thoſe Lands which are poſſefled merely in?“. 
a Man's own Right, without an Acknowledgment 
to any Lord or Superior, are called Feedal, to ſig- 
nify it is heid of another. For all the Land in 
England, except Crown-Land, is in the Nature of 
Feodal or Fee, and though many hath Land by De- 
ſcent and Purchaſe, it muſt be with the Burthen 
| laid upon them, who had Novel Fee; none being 
able to claim Direftum Dominium, but the King in 
Right of his Crown; and notwithſtanding he that 
nath Fee, hath Jus perpetuum et Utile Dominium ; 
yet he owes a Duty for it; and therefore it is not 
ſimply his own. The moſt a Perſon can ſay of his 
Eſtate being Seiſitus inde in Dominico meo ut de 
| Fergo ; which is no more than as if he ſaid : This 
is my proper Land, to me and my Heirs for ever; 
beld in Nature of 4 Benefit, of and from another, 
And Fee is commonly divided into Fee-Simple, 
8 and Fee-Tail. * Fee-Simple is where a Perſon * Litt. 24, 16. 


hath Lands or Tenements for ever. And none BL. bs 647. 
4 nit. 200. 


can have a greater Eſtate. For a' Fee- Simple can- 
not come after a Fee- Simple; nor can a Remainder, 
| it being an abſolute Eſtate. And the © Poſſeſſor c Lin. 277 
: can give, grant and charge the ſame by Bond, Dyer 330. 

1 Deed, Will, or otherwiſe; or make Waſte or f97 **©* 

. Spoil upon it. Alſo the Wife of a Man, that is 
1 leiſed of ſuch an Eftate, ſhall be endowed ; and 
n the Huſband of a Woman having it, ſhall be Te- 
> WH Pant by the Courtefy. If Lands or Tenements 4 Kicch. 153. 
y are given to a Man and his Wife, gs" to | 

: them 


d Dyer 33. 


236. 
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* Dyer 433. 


f Plowd. 134. 


t Rep. 23. 


b x Inſt. 217. 


11Inſt. 19. 


E aft. 8. 


Litt, Rep. 6. 


I 4 Nelf, Abr. 
266. Litt. 18. 
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C28 I : 
them and their Heirs, they have an Eſtate in Fee: : 
But if it is to them, and the Heirs of their Bodics, 
they have an Eſtate-Tail, and a Fee Expectant. 
But if Lands are given to J. S. and his Heirs, 
and if he dies without Heirs, that 7. D. ſhall have 
it: to him and his Heirs; 7. S. hath a Fee Simple, 
and F. D. no Eſtate, * Yet where Land is given 
or granted by Fine, Deed or Will, in Poſſeſſion, 
Reverſion or Remainder, to a Perſon and his Heirs, 
it will be a Fee Simple. And if Land be granted 
to a Man and his Heirs; Habendum to him for 
Life only; and Livery of Seiſin is made, it is a 
Fee Simple; becauſe a Fee is expreſſed in the 
Grant. Likewiſe a © Leaſe, granted for a Term 
of Years (after which the Leſſee is to have the 
Land to him and his Heirs, by the Rent of Ten 
Pounds a Year) upon Livery being made, is a Fee 
Simple. But an Eſtate granted to a Perſon for 
ever, or to him and his Aſſigns for ever, is only 
an Eſtate for Life; the Word Heirs being wanting 
make it a Fee Simple, But in Wills, which are more 
favoured than Grants, the Fee Simple and Inhe:i- 
tance may paſs without the Word Heirs. * Ant 
Land given to a Man and his Heir, is only an Eſtate 
for Lite; becauſe the Heir cannot take by Def. ent 
he being but one. And Fee-Tail is a limite Fee, 
or Inheritance; whereof a Man is ſeiſed to him an 
the Heirs of his Body begotten, or to be begotten, 
being divided by the Statute de Donis Conattionalic ts: 
from the Fee Simple; and a particular Eſtete 
created in the Donee, called an Eftate-Tail , br- 
cauſe though it is cut and divided from the Fc: 
Simple, it is to return to the Donor, and his 1 I-irs, 
after the Determination of the Tail. This Sta- 
tute creates no Tail, but of an Eſtate which was 
Fee Simple at the Common Law, and deſcendib'e 
as ſuch. And Eſtates- Tail are General or Spec: 
The firſt is, where Lands or Lenements are given 

| | 0 


c 7 _ 2 % F'- "0 


92 1 | 
to a Man and the Heirs of his Body, or to a 
Woman, and the Heirs of her Body begotten, ſo 


called, becauſe whatſoever Iſſue rhe Perſon hath, 


to whom it is given, Whether by one or more Mar- 
riaves, they all inherit according to Priority of 
Birth, Ani the other is, where Lands or Tene- 
ments are given to a Man and his Wite, and the 
Heirs of their two Bodies begotten, it hath this 
Name, by reaſon that if the Huſband or Wife dies, 

the Iſſue of the Survivor by any other Marriage, 


cannot inherit. Nor can Y General and Special * 1 Inſt, 28. 


Tail be created at the fame Time; for if they are, 
the General, which is the greater, will fruſtrate the 


Special. Beſides theſe, V there are other Eſtates y 1 Inſt, 24, 
Tail, within the Equity ef the Statute De Donis. 164. 


As if Lands are given to a Man and his Heirs 
Male, or Female of his Body begotten, the Iſſue 


Male or Female ſhall only inherir according to the 


Limitation. By Virtue of this Statute, the Davgh- 
ters may inherit, except in Caſe of a Purchaſe 
where there is a Son, who 1s right Heir at Law. 


And * whoſoever claims per ur mam Den, mult make 2116. 376, 


bis Deſcent by ſuch Heir, to whom it is limited; 
as if to Heirs Male, the Pedigree mult be 1 
by Heirs Mile; and if to Heirs Female, by Heirs 


Female. And an Eſtate-Tail, after Poſſibility of - Lit. 33. 


Iſſue extinét, is where Lands and Tenements are 
given to a Man and his Wife in Special Tail; and 
either of them dies without Iſſue, or if any have 
Iſſue, it dies without leaving any Iſſue, whereby 
there is none left which may inherit by Force of 
the Tail; and therefore the Survivor of the Donees 


hath an Eſtate after Poſſibility. For if Lands and Int. 28. 


Lenements are given in Special Tail; and the 


Donees live, till they are One Hundred Vears old, 


the Law fees no Impoſſibilicy of having Children; 


and they remain Tenants in Tail. Bur if one dies, 
the Law fecs an apparent Impoſſibility. Tenants 


in 
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Rep. 19 
Lite, Sect. 34 


u Chanc, Rep. 
236. 


x J. tt. . 
Weſt Symb. 
Par. I. Lib. 2: 
Sect, 303. 


Stat. Welt. 2 


2 Glanvill, 
Lib. 7. C. 18. 


Flet. Lib. 3. 
r 


b Brad. J. io. 20 


1 


in * Tail, after Poſſibility of Iſſue extinct, are not 
puniſhable for Waſte, as are Tenants for Life. Or 
if they alien the Land, he in Reverſion cannot have 
Entry in Caſu Confimili. Yet neither they nor Te- 
nants by the Courteſy, can ſuffer a Recovery; and 
though they have more Privileges than Tenants for 
Life, they have no more than Eſtates for Life, 
For if they make a Feoffment of the Land, he in 
Reverſion may enter. Eſtates " Tail are uſually 
created upon Settlements z though an Agreement 
to intail is no Intail, becauſe no Agreement binds 
the Iſſue in Tail, where there is a firſt Intail without 
a Fine. 


130, 


* Frxank-MarRniAace; which is where a Man, 
ſeiſed of Land in Fee Simple, gives it to another 
with his Daughter, Siſter or other Relation in Mar- 
riage, to hold to them and their Heirs, either in 
Liberum Maritagium, or Maritagium Servitio Obli- 


gatlum. The firſt, or Liberum Maritagium, is 3 


Tenure in ſpecial Tail; becauſe of theſe Words in 
the Gift, Sczant et me N. R. dedifſe ac conceſſiſſe e. 
preſenti Charta mea confirmaſſe C. R. Filio meo et Ca- 
therinae Uxori ejus Filiæ J. B. in Liberum Marilagiun 
unum Meſſaagium, &c. And the * Effect of the 
Word Liberum is, that the Donees ſhall have the 
Land to them and the Heirs of their Bodies without 
doing Service, except Fealty until the fourth De- 
gree. The Reaſon ' of which is ze Denatores ce 
eorum Hæredes per Homagii Receptionem a Rever ſion: 
repellantur. But from the fourth Degree down- 
wards, they do Services to the Donor : 3 quia 1 
quarto Gradi vebementer preſumilur, quod Terra . 
pro defefiu Hereaum Donatoribus reverfure. The 
* ſecond, or Marilagium Servitio obligatum, is where 

_ T.ands are given in Marriage with a Reſervation of 
Services 


1 75 J 
Services to the Donor; which the Donee and his 
Heirs are bound to perform for ever; only Homage 
is not to commence till the fourth Degree; When 
both Services and Homage muſt be performed. 
© Theſe Kinds of Gifts are now diſuſed. 


131. | 

{ Cour Trsy, is where a Man taketh a Wife, 
ſeiſed in Fee Simple or Fee Tail General, or as 
Heireſs in Special Tail, and hath Iſſue by her born 
alive, which may poſſibly inherit; and the Wife 


A 


© 2 Nell. Abr. 
838. 


4 Inſt. 30. 


dies, the Huſband holds the Land during his Life, 


fer Legem Anzliæ; becauſe this Privilege is not al- 


lowed in any other Country, except Scotland. And 


four Things are requiſite to give an Eſtate by the 
Courteſy, viz. Marriage, Sciſin of the Wife, Iſſue, 
and Death of the Wife. Bur the Child muſt be 
luch, as by Poſſibility may inherit. Therefore if 
Land be given to a Woman, and the Heirs Male 


of her Body, and ſhe has Iſſue a Daughter, and 


dies; as the Child cannot poſſibly inherit, the Huſ- 
band ſhall not be Tenant by the Courteſy ; or if a 
Child be ript out of the Mother's Womb after the 
Mother's Death, though it be, alive, it will not 
entitle to a Tenancy by the Courteſy ; for it ought to 
begin by the Iſſue, and be conſummate by the 
Death of the Wife. Beſides, the Eſtate of the 


Tenant by the Courteſy, ſhould avoid the imme- 
diate Deſcent, | 


% 


by 132, | 
Dow; which is the Portion a Widow hath 


of the Lands of her Huſband, after his Deceaſe, 


tor the Suſtenance of herſelf, and the Education of 


her Children. And there are three Things requi- 


e Termes de la 
Lev, 226. 


f x Inft, 30, 31, 
35> 35» 


lire to entitle to it, viz, Marriage, Seiſin, and 


Death of the Huſband. And the Wife ſhall be 
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endowed of a Seiſin in Law, as well as Deed. 
For when Lands and Tenements deſcend to the 
Huſband, before Entry he hath a Seiſin in Law; 

bur it is not neceſſary the Seiſin ſhould continue 
during the Coverture. For if the Huſband aliens 
the Land, the Wile ſhall be nevertheleſs endowed. 

There are five Sorts of Dower. * Firlt, by Common 
Law; which is a third Part of ſuch Lands or Te- 
nements ; whereof the Huſband is Sole Seiſed in 
Fee Simple or Fee Tail, during the Coverture; 

which the Widow is to enjoy during her Life. 
Secondly, by Ciſtom; which is that Fart of the 
Hufſband's' Eſtate the Widow 1s entitled to after 
the Death of her Huſband, by the Cuſtom of any 
Manor or Place, fo long as ſhe lives ſole and chaſte, 
But the Quantity is ſometimes more and ſometimes 
leſs than a third ; as by the Cuſtom of Gavelkind, 

it is half the Land. In divers Manors, the Widow 
ſhall have the Whole during her Life; which is 
called her Free bench; and in ſome, only a fourth 
Part. Thirdly, ad Oftium Eccleſiæ; which is the 
Nomination of Dower at the Porch of the Church, 
made by the Huſband himſelf immediately afte; 
Marriage, by naming the particular Lands, of 
which the Wife S to be endowed. And as the 
Certainty of the Land, is openly declared by the 
Huſband, ſo the Wife after his Death, may enter 
into it without any further Afignment. Fourthly, 


ex Aſſenſu Patris; which is where certain Land: 


are named by the Huſband, with the Conſent of 
his Father, and put into Writing, as ſoon as the 
Marriage is ſolemnized; and if a Woman thus en- 
dowed, or ad Oftium Ecclef iz, after the Death of 


her Huſband, enters into the Land allotted her in 


Dower, and agrees thereto, ſhe is excluded from 
claiming. any Dower by Common Law. Fitthly, 
De la Pluis Bel e; which is where the Wife is en- 
dowed wah the faireſt Part of her eas rk 

ſtate. 


1 

Eſtate. But the third, fourth, and fifth Sorts, are 

now diſuſed. Dower is much * favoured in Law: $.b %% 4h? 
being for. the Benefit of Widows. Wherefore the . a, : 12. | 
Wife of one Non compos Mentis, of an Ideot, Out- — 
law, or one attainted of Felony. may be endowed ; | 
but not of a Perſon attainted of Treaſon; nor the 1 
Wife of an Alien, Jew, or the like. At Com- 1, pun. 33. 
mon Law, Dower is aſſigned by the King's Writ, | 
or by the Heir, or by Agreement among them- 1 
ſelves ; and if not fo aigned, the Wife cannot en- 

ter into it. And where no Diviſion can be male * r Roll. Abr. 
of what the Wife is dowable, it is to be aſſigned in * 

2 ſpecial Manner; as of a third Preſentation to a 

Church ; the third Toll-Diſh of a Mill; the third 

Year of Common certain ; and the third Part of 

the Profits of an Office, Market, Fair, or the 

like: 


133. 


ESTATE FOR Li EH; which is Land, Tenements, 
Goods, or an Annuity given to a particular Perſon 
for his peculiar Benefit. And if one grants to | ;g Kd. ii.. 
another, and his Heirs and Aſſigns for his Lite, © *5- Liu. 46. 
and a Year over this, it is an Eſtare for Life only. | 
Alſo when a ® Tenant for the Term of another's = 3:con's 
Life dies, while the Ceſtui que Vie is living, he that Be. . 
firſt enters, can hold the Land as Occupant, For 
it does not go to the Heir; it being only an Eſtate 
for another Man's Life; which is not deſcendible, 
unleſs the Heir be ſpecially named in the bers 
Nor can the Executor of the Deceaſed claim it; 
it is not an Eſtate Teſtamentary, that ſhould go on 
them as Goods and Chattels. So that no Man can 
entitle. himſelf unto theſe Lands; and theretore the 
Law preferreth him who enters firſt, and who is 


called Occupant ; and who ſhall hold the Land du- 


ring the Life of the Cejtui que 225 pay ing the Rent, 
and 
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and performing the ſame Covenants and Conditione, 
as the Deceaſed was obliged to do. And not only 
it the Tenant pur terme d' Auter Vie dies, while the 
Ceſtui que Vie lives, but if the Tenant for his own 
Life, grants over the Eſtate to another, and the 
Grantee dies before him, there ſhall be an Occu- 
pant, Bur Occupancy may be prevented, by ma- 
king Leaſes for the Lives of others to the Leſſee, 
his Heirs or Executors during Life of the Cæſtui que 
Vie. A Leaſe * made to a Perſon during Life, is 
determinable by a civil Death; bur if ir be during 
his Natural Lite, it 1s otherwiſe. And? Tenants 
tor Life have Frecholds. | 


134. 


1 EsrATE FOR YEARS is by Leaſe; which muſt 
have a certain Commencement and Determination, 
with all the uſual Ceremonies ; as Sealing, Deli- 
very, and the like. Alſo there muſt be an Accep- 
rance of the Thing demiſed. A Leaſe that com- 
mences from the Day of the Date, excludes the 


Day itlelf ; otherwiſe the Day of Delivery is inclu- 


hve. .* And when a Leaſe is ſealed by the Leſſor; 
though the Leſſee hath not ſealed the Counterpart; 

yet Action of Covenant may be brought upon the 
Leaſe againſt the Leſſor. But where the Leale is 
ſealed by the Leſſee, and not the Leſſor, nothing 
operates. Alſo a © Leaſe made to a Man, and his 
Heirs, goes to his Executors. Though a Leaſe, 
notwithftanding | it be very long, cannot be mntailed, 

but may be aſſigned in Truſt to ſeveral Uſes. For 
if ſuch Leaſe is limited in Tail, the Law allows 
not a preſent, Remainder to be limited thereupon. 
And * a Leſſee for Years, though for never ſo great 
a Term, has only a Chattel, and no Freehold. 


135. FRAN& 


[5 99:1 
1335. 
FRANK ALMOIGN, is where an Eccleſiaſtical y Li. 33. | 
Corporation, Sole or Aggregate, holdeth Lands to * af. 194: 

them and their Succeſſors of ſome Lord and his 

Heirs in free and perpetual Alms. The Wor« 
perpetual, ſuppoſes it to be Fee Simple; though it 

may be without the Word Succefſors. A Lay = Lit. 137. 
Perſon cannot hold in free Alms; nor need any 
Mention be made of being exempt from all Man- 

der of Service, For it is free of courſe from Tem- 

poral Service; and is of the higheſt Nature ; be- 

cauſe it is a Tenure by Spiritual Service; and is 

held by Preſcription or ſome Grant made bef re the 

| Statutes of Mortmain, of the 7 Ed. I. C. 36. and 

18 Ed. I. C. 1. But the King is not reſtrained * = Inft. 98, 99. 
by theſe Statutes; nor a Subject licenſed or diſ- 

penſed with by him, to make ſuch Grant. Alfo » Lit. 540. 
where an Eccleſiaſtical Perſon holds Lands by . 92, 306. 
Fealty and certain Rent, the Lord may confirm 

his Eſtate to hold to him and his Succeſſors in 
Frank-almoign, For the former Services are ex- 

tint ; and not any Thing is reſerved; but that he 

ſhould hold of him ; which he did before, whereby 

this Charge and Alteration is not within the 

18 Ed. I. of Quia emptores J errarum. 


| 


136. 


* CopyyoLD ; for which the Tenant or Owner «4 Rep. 25. 

hath not any Thing to ſhew but_the Copy of the 
Rolls made by the Steward cf the Lord's Court, 
on ſuch Tenants being admitted to any Parcel of 
Land or Tenements belonging co the Manor, 
And * originally the Tenant had in Judgment of“ 4 Rep. vt. 
Law, but an Eſtate at Will: Yet Cuſtom fo eſta- 
bliſhed it, that his Heirs inherited. Therefore 
the Eſtate of the Copyholder, is not merely ad Vo. 

| luntalem 


| a r 2 re or 7 # . „ 
* * — 


ex Inſt. 58. 


— 
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luntatem Domini, but ad Voluntatem Domini Secun- 
dum conſuetudinem Manerii. So that Cuſtom is 
the Life of Copyhold Eſtates; for without Cuſton;, 
or on Breach thereof, Copyholders are ſubject to 
the Will of the Lord; and as it is created by Cuſ- 
tom, ſo it is guided by Cuſtom. * Bur Copyhold 
Land cannot now be made; becauſe the Pillars arc, 
that it hath been demiſed Time out of Mind, by 
Copy of Court-Roll ; and that the Tenements are 
Parcels of, or within; the Manor. If he * who is 
Dominus pro Tempore, admits one to a Copy hold, 
he diſpenſes with all precedent Forfeitures, not only 
as to himſelf, but as to him in Reverſion. For 
ſuch Admittance amounts to an Entry for the For- 
feiture, and a new Grant. Yet a Lord by Tort, 
cannot by ſuch Admittance, purge the Forteiturc 
as to the right Lord. 


B 137. 

Free Soc ac; which is a yearly Rent, in 
Lieu for all Manner of Services. It hath 
been * obſerved, that all the Lands in England 
are  Fevdal, proceeding from the King, with a 
Burthen at the Donation thereof; which aroſe i 
this Manner. The King gave to his Nobles, his 
immediate Tenants, large Poſſeſſions for ever; to 
hold of him for this or that Service or Rent. They 
in Time parcelled out the Land, fo given them, to 
ſuch others as they liked for Rents and Services, as 
they thought beſt. Theſe Services were either 
Chivalry, or Socage. The firſt was either Genera! 
or Special: General, when it was mentioned in the 
Feoffment, that the Tenant held per Servitium Mi- 
litare, without any Specification of Serjeanty, 
Eſcuage, &c. Special; when it was particularly ex- 
preſſed by what Kind of Knight Service the Land 
Was held. The other Kind "of Service, that is, 


$657 Socage, 
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Sacage, was a Tenure, whereby Tenants held their 
Land to plough that of their Lords, with their 
own Ploughs ; and do other inferior Services of 


Huſbandry at their own Charge. This “ laviſh +» rae. Lib, 3. 
Tenure was afterwards, by the mutual Agreement Cs. 


of Lord and Tenant, turned into the Payment of 
an annual Sum of Money ; and from thence it was 
called Lib:rum Sacagium. And by the 12 Car. II. 
C. 24. all Tenures, except the honorary Services of 
Grand: Serjeanty (which is a Tenure whereby one 
holds his Lands of the King, by fuch Services as 
he ought to do in Perſon to the King at his Coro- 
nation; and it may alſo concern Matters military, 
or Services of Honour in Peace, as to be the King's 
Butler, Carver, or the like) are adjudged and taken 
to be for ever turned into free and commen Socage. 


138, "= 

The ExTenT or EsrATESV ; [See Page 34. 
No. 57.] which not only means the Eaſt, "Weſt, 
| North and South Limits of them; as on what 
Lands, Highways, or other Places: they abut or 
bound; but likewiſe the Appurtenances to them; 
2$ Meſſuages, Lands, Woods, Rents, Advowſons, 
Commons, Courts Baron, and other Things, are 
appurtenant to a Manor; and Out-Houſes, Yards, 
Orchards, and Gardens, to a Meſſuage. Alfo 
Things appurtenant, are Corporeal or Incorporeal. 
The firſt, relate to Houſes and Lands, which may 
be touched or handled, The laſt are Rights iſſuing 
out of annexed to, or exerciſet with Corporeal 
Thingsz as Advowſons, Titles, Annuities, Offices, 
Commons, Franchiſes, Privileges, Scrvices, and 
the like. | 

5 139. | 

The QUALIFICATION OF TAKING EygTaTEsS; 

n a Perſon is capable of taking or pur- 


M chaling 
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10 Inft. 2, 329. try, before the Safety of his Life. 


3 Inft, 741. 


I 3 Inft, 171. 


Mx Inf, 8, 129. ' 


82 1 
chaſing Lands or Tenements, as by Nativity, 
AGE, and NATURALIZATION, 


I 40. 


Narivirv; or being born within the King's 
Dominions ; which entitles a Perſon to his Pro- 
tetion, and the Benefit of the Law; for which he 
ought to prefer the Service of his Prince and Coun- 
And this Al- 
legiance is not confined to the Kingdom; but fol- 
lows the Subjects whereſoever they go. And from 
hence they are called Liege People, and are bound 
to go with the King in his Wars, as well within, 
as without the Kingdom. And by the 9 Geo. I. 
C. 24. all Perſons whatſcever, a1 are to take the Oaths 
to the Government. 


141. 


Aon, or Furt Act; which ſignifies an Arriva! 
to that Period of Life, called One and Twenty; be- 
cauſe then a Perſon is ſuppoſed to have Diſcretion 
enough to govern his own Affairs. And © there- 
fore a Perſon may then contract and manage for 
themſelves, in reſpect to their own Eſtates ; but 
until that Time, they cannot act with Security to 
thoſe that deal with them; for their Acts in moſt 
Caſes are either void or voidable, * But one under 
Age may contract for Neceſſaries ſuitable to his 


Quality, and it ſhall be binding, or he may be 
Executor of a Will. | 


142. 


= NATURALIZATION; whereby an Alien is made 
the King's natural Subject by Act of Parliament, to 


all Intents and Purpoſes, as if he were born 00. 


For by it a Perſon's Iſſue, before Naturalization, 
” a inherits. 
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inherits. * But a Stranger, until he is naturalized, a, e. I. c. a. 


cannot have Land by Deſcent, or Purchaſe, But 


no Perſon is to be naturalized before he has re- 
ceived the Sacrament of the Church, and taken the 


Oaths of Allegiance and Supremacy ; and when na- 
turalized, he is enabled to be of the Privy Council, 
or to hold Offices. 


6 143. 
The MANN ER or conveyincG EsrATES from 


or Witt. A Deed is an Inſtrument written on 
Paper or Parchment, comprehending the Agree- 
ment of the Parties thereto, concerning the Mat- 


14 III. C. 2. 
i Geo. I. C. 4. 


one to another, is by DzzD, Five, Recovexr, 


ters therein contained: The Validity whereof con- 


ſiſts in the WrITixG, SIGNING, SEALING, and 
DELIVERY. | 


144. 

The WRITI xc expreſſes the Contents, and ſhews 
the different Parts, as the Patmises, HABEN DU, 
ReppenDun, Covenants, ConpDitTiogns, Liui- 
TATIONS, RESERVATIONS, PROVISSOES, Revo- 
CATIONS, REMAINDERS, REVERSIONS, Dare, In 
WirNEss and INDORSEMENTS, 


145. 

The PREUulsskEs, is that Part in the B-ginning of a 
Deed ; the Office whereof is to ſet forth; firſt, the 
Parties Names with their Additions of Habitation 
and Quality. ® Secondly, the Conſideration, which 
is Money, or natural Love and Affection. Theſe 
laſt are ſufficient to raiſe Uſes in a Man's own Fa- 
mily; but if the Uſes are limited to a Stranger, it 


muſt be for a valuable Conſideration, Thirdly, 
the Deſcription, containing the Particulars and 
Certainty of the Lands and Tenements to be con- 


M 2 veyed. 


9 1 Inſt, 271. 
1 Rep. 176. 


P 3 Reps 8 


"4 Iuſt. 47. 
1 Lev 287. 
Cro, El. 24+» 
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416. 
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veyed. And where a firſt Deſcription is falſe, 
though the ſecond is true, the Deed is void: Con- 


ira, if the firſt js true, and the ſecond falſe. 


Fourthly, the Exceptions, which keep particular 


Things intervening or mixing with the Parcels or 
Things conveyed in the Deed from paſſing thereby; 
being a Saving out of the Deed, as it the ſame had 
not been granted. And it muſt only be a particu- 
lar Thing out of a general one ; as a Room out of 
a Houſe, or a Piece of Ground out of an Eſtate ; 


but likewiſe what is ſeverable from, and not inſe- 


parably incident to the Grant. And Fifthly, Re- 
citals or the mentioning of ſome other Deed, or 
Thing that has been before. Recitals are not con- 
cluſive z, becauſe no direct Affirmation; and by 
feigned Recitals in a true Deed, Men might make 
what Titles they pleaſed ; ſince falſe Recitals are 
not puniſhable. Though where it is recited that 
before Indenture, the Parties were agreed to do 
ſuch a Thing, it is a Covenant, and the Decd It- 
ſelf confirms it, 


146. 


The * HABEN DUN is a Limitation of the Eſtate, 
by which the gencral Implication in the Premiſſes 
may be qualified. As in a Leaſe or Grant to two 
Perſons ; if the Habendum be to one for Life, and 
the Remainder to the other for Life, this allows 
the general Implication of Joint-Tenancy, which 
would paſs by the Premiſſes, if the Habendum was 


not. And it * may not only qualify what is granted 
in the Premiſſes; but it may alſo enlarge what is 
there, or explain the Premilles though the Ha- 


bendum can never introduce one, who is not men- 
tioned iu them. Allo if“ one Thing is granted in 
the Premiſſes; Habendum with another Thing not 
appendant.; This other Thing afl not pals. 


147. The 
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147. 6 

The Middisdon is that Clauſe, which re- 
ſerveth ſome new Thing to the Grantor, as Rent, 
Suit or Service; being uſually made by theſe 
Words, Tielding and paying, or Doing. But the 
Grantor cannot reſerve to any but himſelt, his 
Heirs, Executors, Adminiſtrators, or Aſſigns 
nor can he reſerve to himſelf Parcel of the annual 
Profits: Such as the Herbage of the Land; for 
that would be repugnant to the Grant; it being 
Part thereof. 


148. 


The CovexnanTs'arc the Conſent and Agreement 
of the Parties, to do or not to do particular Acts, 
or Things contracted between them: * And are ge- 
nerally in Fadt or in Law; in Fad, when expreſly 
agreed between the Parties, and inſerted in the 
D-ed; and in Law, when a Covenant is intended 
and implied, though not expreſſed by the Wofds 
of the Deed. As when a Leſſee takes a Leaſe of 
a- Houſe or Land for a certain Term; in which 
| Leaſe there is no Covenant for quiet Enjoyment, 
the Law will intend a Covenant on the Leſſor's 
Part, that the Leſſec ſhall, during the Term de- 
miſed, quietly enjoy the ſame againſt all Incum- 
brances:. All“ Covenants muſt be to do what is, pyer 112. 
lawful, or they do not bind, or if the Thing be 
edle to be done, the Covenant is void. But 

any of the Parties do not perform their Cove- Mod. Entr, 
nant, a Writ or Action lics to recover Damages 91. 
for the Breach of them. 


* x Inſt, 384. 


149. | 

The ConvitTions are Reſtraints annexed to 

Things; upon Non- Performance whereof, the 
Party 


WE BAR 4 hel, 4.4 tie een ny 2 — . — rr — 
s l 80 "i SL 1 , : r 5 7 
| y 


( 86 ] 
Party to them receives Prejudice and Lofs ; but 
by the Performance, Benefit and Advantage. As 
where one leaſes to another, reſerving a Rent to be 
aid at ſuch a Feaſt, upon Condition if the Leſſee 


ails of Payment, it ſhall be lawful for the Leſſor 
to enter. | 


| 150. 

„1 led. 20646 ũ The LIMITATIoxs import, how long Eſtates 
10 Rep. 41. ſhall continue, or imply rather a Qualification of a 
Precedent Eſtate. And they are generally by ſuch 

Words as during Life, as long as, or while. And 

if there be not a Performace, according to the Li. 

mitation, it determines the Eſtate without Entry 

Co, Eliz.2x6, Or Claim, which a Condition does not. But if 
a Limitation be uncertain, it is void; and the 

Eſtate ſhall remain, as if there had been no ſuch 

e ſenk. Cent, Limitation: ' Alſo © Limitations againſt Law, 
32. creating a new Form of Inheritance, are not ſuf- 

fered to take Effect. 


151. 


41 Inft. 143. * REsERVATIONS, are thoſe Things which 3 
* Perſon preſerves out of an Eſtate granted for him- 
| ſelf; as Rent, and ſometimes it has the Force ot 
| +2147, an Exception; © though it is very different; for an 
| Exception is not always Part of the Thing granted, 
| but of a Thing in being; whereas a Reſervation 15 
of a Thing not in being, but created out of the 
| Lands and Tenements, at the Time of their being 
f Roll. Rep, $6. demiſed; and it is made by the Reddendum, or 
| the Word Covenant, which is of both Leſſor and 
| Leſſce; and therefore makes a Reſervation, 
| UE | 152, 
PROv1SOES, are wary Conſiderations concerning 
Things that may happen, or for doing of ſome- 


thing; 
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thing; on the Performance whereof, the Deed de- 
pends; and differs from a Condition in this: A 

Condition is uſually created by a Grantor ; but a 
Proviſo by the Grantee z though they are ſome- 


times conſidered as a Condition, Covenant, or Ex- 
planation. 


153. 
RE voc Arion, is that Part, whereby a Power is 


reſerved for deſtroying, or making void the whole, 
or ſome Part of the Deed. N 


on 


154. 

REMAINDER is a preſent Intereſt, ſtanding a 
Degree removed from Poſſeſſion, by reaſon of 
ſome limited Eſtate. And a * contingent Re- 10 Re. 35. 
mainder, is where an Eſtate is limited to take 
Place in future upon an uncertain Event ; as where 
a particular Eſtate, which doth ſupport a Re- 
mainder, may or may nor determine, before the 
Remainder commences. Alſo Croſs * Remainders, * Rell. Rep, 
are when an Eſtate is given to two Perſons, and 33: 3 Net 
that each ſhall be the others Heir. Bur theſe Re- © ©? 


mainders are ſeldom or never allowed by Impli- 
Cation, | 


185. 

REVERSsIONS are Eſtates in Expectancy; be- 1 lad. 
cauſe Rever/io terre eft tanquam terra revertens in 
Poſſeſſione donatori five Heredibus ſuis poſt donum | 
fnitum ; and * differs from a Remainder, in that it e wooe's Inſt. 
returns to the Donor, or his Heirs ; whereas a Re- 132. 
mainder goes to ſome third Perſon or Stranger. 


142 


. 136. 
The Darx of the Deed is the Time of the ma- 
king thereof; declaring the Day, Month, and 


Year, 


8 
JE” 


5 


— &— rent n. — — — — Op 
- = - = 2 


Bn = — ————_ RN 


- —— 


624. P loved. 
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Fear, both of the King's Nn. Tug the hee 
tion of our Saviour. 


LA 15 
I x Nelf. Abr. The Words In WIrxESS, aſcertain the Date 
go of the Deed, and is as well a Part of it, as What 
m Weſt's Symb. Written before. And “ IN poRSEMEN Ts are thoſe 


Por. a. Set. which are wrote on the Back of a Deed, as Re- 


88 ceipt for the Conſideration, the Sealing and Deli- 


very for the Witneſſes to ſign, or what is Wrote 
thereon by Way of Memorandum, or otherwiſe. 


158. 
The SicninG and SeALinG, [See Page 83. 
No. 143.] teſtifies the Conſent of the Fru 


159. 
And the Detivery makes it vinding * 
perfect. 

160. 


Alſo Dzrps are either Ifdouerunns: or "IM 
a; ar46W, POLL; but they cannot be pleaded unleſs * * ſtamped 
Ws 06s according to Law. 


367. 


InDENTURES are ſo called from being ci cut in and 
out, like the rolling of Waves; in order that the 
different Parts may appear to belong to each other. 
Becauſe they are ſuppoſed to be wrote on the con- 
trary Halves of a Skin or Sheer of Paper, which :: 
afterwards irregularly cut into two; and therefor: 
the Tops, when placed together, are to join in 
ſuch a Manner, as to ſhew they concern the fame 
Affair. To each Part, the Parties ſet their one's 
and Seals whereby in Lay, each Part is of 


= 


— 


( 39 1. 

great Force, as both the Parts together; and the 
Words of the Indenture are the Words of cither 
Party. There are ſeveral Sorts of Indentures, as 
INDENTURES' OF BARGAIN AND SAL, INDEN- 
TURES or FEoFFMENT, InDenTUREs or GirT, 
IxpEN TURES Of GRanT, INDENTURES or LEASE 
AND RELEASE, INDENTURES LEADING THE Uses 
or a Fine, IndenTuREs of FINE, InDenTUREs 
LEADING THE USszs or 4 FINE and REcovery, 
InDENTURES LEADING THE UsESs Oo a Recovery, 
INDENTURES OF SETTLEMENT, INDENTURES OP 
LEASE, INdENTURES OF MorTOAGE, INDENTURES 
or ExcHANGE, InDENTURES of PaRTiTION, 
INDENTURES or CHARTER- PARTY, INoEN TURES 
or Co-PaRTNERSHIP, INVDEN TURES OF ApPRBN· 
TICESHIP, IN DEN TURES or ASSIGNMENT» 


162. 


IsDEnTUrEs or BARGAIN AND SALE ; whereby 
the Property of Lands and Tenements is for valu- 
able Conſideration, granted and transferred from 
one Perſon to another. It muſt “ be inrolled in „ Hen. vitt, 
one of the Courts at Weſtminſter, or in the County 16. 
where the Land lies, before the Cſtes Retulorum, 
Juſtices of the Peace, and within fix Months after 
the Date. But this Statute only extends to Bar- p z Rep. 46, 
gains and Sales of Inheritances and Freehoids ; for 
Bargains and Sales for Terms of Years or other- 


: wiſe, are good, though not inrolled, nor by Deed 

F indented.” * Alſo Houſes and Lands in London, à 2 Ind. 5:6, 

L and any City, Sc. are exempt from the Statute of 

4 Inrollment. And if © two Bargains and Sales, are Hab 163. 

- made to two different Perſons, and the laſt Deed is 3 

x firſt! inrolled, though both are inrolled within the ooo 
a Space of ſix Months, the firſt Buyer [hall have the 


Land; becauſe when the Deed is inrolled, the Bir- 
gainee is ſeiſed of the Land from the Delivery of 
e ! N. 75 tlie 
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l the Deed, and the Inrollment ſhall relate to it. 
„ Rep.gz, The Words Bargain and Sell, are not of abſolute 
I Rep. 4. Neceſſity in this Deed ; for other Words equivalent 
will ſuffice. As if a Man, ſeiſed of Land in Fee, 
4% by the Words Alien, or Grant ſells the fame to 

another, the Deed being made in Conſideration of 
| | Money, and indented and inrolled, will be a ſufi- 
{| tx Inſt, 223- cient Bargain and Sale. And in pleading theſe 
Is Deeds, the Deed itſelf muſt be ſhewn under Seal; 


| 
' 
| 
| 


: 
„ 


and it muſt be ſet forth, that the Inrollment was 
bi within fix Months, according to the Form of the 
x Statute in ſuch Caſe made and provided, 


| 163. ; 
- InpexnTvREs of FrorrmaenT ; that convey Ma- 
| | nors, Meſſuages, Lands or Tenements, from one 
[ to another in Fee Simple, by the Delivery of Seiſin 

and Poſſeſſion of the. Thing given or granted, 
9 And differ, according to Litileton, from thoſe of 
A Gift in this, that a Gift is always in regard to 
. Lands and Tenements in Fee-Tail; whereas 3 
| Feoffment is always in Fee-Simple. Theſe Decds 
. are the moſt antient Conveyances of Land; and in 
1 Records, we often find Fees given to Knights, un- 
1 der the Phraſes of De vetere Feoffamento, et de nov« 

Feoſfamento. The firſt are ſuch Lands as were 
4 granted by King Henry the Firſt ; and the other, 
7 ſuch as have been granted ſince the Inauguration of 
I | » Weſt. Symb, Henry the Second. And in © ſome Reſpects, they 
| | 735 P*% excel Conveyances by Fine and Recovery; becauſe 
| | they clear all Diſſeiſins, Abatements, Intruſions, 
* 1 Iaſt. . and other wrongful Eſtates. They alſo © bar the 
j Feoffor of all collateral Benefir, as Conditions, 
I. | Powers of Revocation, Writs of Error, Sc. anc 
I y ;$atk.16;, deſtroy contingent Uſes. They are“ always ap 
=. plied to incorporeal and immoveable Things ; and 
= are made by the Words, Granted, Bargained, Sold. 
. Enfec fed, Aliened, Releaſed and Confirmed. The 
3 | | Way 
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Way of pleading a Feoffment is thus: That A. B. 
was ſeiſed in Fee of the Place where, Cc. and be- 
ing ſo ſeiſed, Feeffavit quendam C. D. inter alia per 
Nomina amnium, &c. babend. et tenend. did Tent- 
menta, &c. præfat. C. D. et Heredibus ſuis in per- 
petuum ad ſolum Opus et Uſum, &c. | 


164. 

IndenTURES or GiFT ; which paſs Lands or- woo's Inf, 
Tenements. And though Gifts and Grants are 0. 
{iid to be alike in their Nature; yet they are very 
different; Gifts extending to Corporeal or Incorpo- 
real Things, given by Parol or otherwiſe ; but 
Grants concern only Incorporeal Things, and muſt _ 
be by Deed. If one gives or grants Land, and *Bro. Grint g;. 
does not ſay in what Pariſh or County it lies; yet . . 
if there be any other Thing to deſcribe it, as late 
belonging to ſuch @ Perſon, or other circumſtantial 
Matter, it may be averred where the Land lies ; 
and ſo the Gift be good. And all * Corporeal and Rol. Abr. 
Inmoveable Things that lie in Livery, as Meſſuages, ** 
Cottages, Lands, Woods, and the like, may be 
given, or granted in Fee, for Life or Years at 
frſt ; and be aſſignable over after, from one to ano- 
ther in Infiritum, © The Words Give and Grant in e Int. zor. 
this Deed, or in a Grant, Feoftment, Releaſe, | 
Confirmation, or Surrender will make it any one 
of theſe Deeds at the Election of the Party; and 
may be. pleaded as fuch at his Election. And 
GIFTS are not only by Deed, but in Herd and 
Law. | 


165, 


Girrs ix Worp, concern Goods; * for all « Perk. 57, 
Chattels perſonal, except in ſome ſpecial Caſes, 
may be given without Deed; and a Free Gift is 

good without a Conſideration, © But a general * 3 Rep. 80. 
A | Gift 


| Giftof a Perſon' 8 OY 5. without any Exception, if 


| 7 Hob, 230. 


& Bac, Max. $7. 


E Inſt, 157. 


ſor another, and puts it upon him to uſe ar 


made. 


Neighbours; that the Goods be appraiſed to the 


bear any other Jewel; becauſe it was delivered by 


* 1 


by Deed, is liable to Suſpicion, as fraudulent to 
deceive Creditors ; for by giving all a Perſon's 
Goods, there ſeems to be a ſecret Truſt and Confi- 
dence implied, that the Donee ſhall deal favourably 
with the Donor, in reſpect to his Circumſtances. 
And * when a Gift is made in Satisfaction of + 
Debt, it ſhould be in a public Manner before 


&-” 


full Value, and the Gift expreſly made in Satisfac- 
tion of the Debt, and that on the Gift, the Donec 
takes Poſſeſhon of them. Where a? Perſon, in- 
tending to give a Jewel to another, ſays to the 
Donee : Here I give you my Ring with the Ruby in 
it; and with his own Hand delivers it to him, this 
is a good Gift; notwithſtanding the Ring ſha! 


the Donor himſelf. Or if a Perſon ſays to another, 
Mr. A. B. I give you this Horſe; you may latte it. 
This is a good Giſt, though the Donee's Name 
ſhould be C. D. but if the Donor delivers the Horſe 
to a Perſon for the Uſe of the Donee ; 5 a Miſtakc 
in the Name, alters the Caſe. 


* 1 8 e amt a dS ls Al bead AY ut 


166. | 
GrirTs in Law, are thoſe which pi Law gives 
on Account of ſome Act done. b if a Man 


marries, the Wife's Eſtate, real wad perſonal, by 
Gift of th Law, becomes the Huſband's; but then 
he is hiable for her Debts. So if a Nn is made 

Executor, the Law gives him all the Goods a 
Chattels of the Teſtator, ſubje& to the Teſtato: : 
Debts; and if a Perſon makes a Suit of Cloath: 


wear, it will be a Gift in Law of the Apparel | 


167. Id DpEN Tun 


4 
2 
* 
> 
e 
* 
4 % 
* 
* 
>, 
2 
= 
= 
8 
* 
2 
2 
* 
0 
* 
I 
5 
* 
£ 
2 
4 
3 
P . 
=. 
* 
4 
* 


nner: Vite E 
a poi | * ade ho 1 
: CTY ** 4 . s * - 


* % 
1 N q 
* 93 
ev | " e 
- N 0 +> . 
1 - N 0 


' 7 es. i" | 
INDENTURES.OF, GRA Vr; which are of Incorpo- 1 x In6. 5 

real Things not lying in Livery, and cannot paſs by 3: 53: 

Word only; as Reverſions, Advowlons in Groß, 

Tithes, Rents, Services, Common in Gros, and 

the like, And © Grants are made by ſuch Perſons x wen 8ymb. 

as cannot give but by Deed. Alſo Grants made 9: 23+ 

by Perſons non ſane Memoriæ are good againſt them- ; 

ſelves; but voidable by their Heirs; and a Man 

that is horn dumb, or deaf and dumb, if he hath 


Underſtanding, by making of Signs, may grant 


to another, but not one born deat, dumb and 

blind. And if a Man grants to one, what he u Dyer 23. 
hath granted before to another in the like Manner. 
the ſecond Grant is void. Grants“ are uſually » Heb. 30g. 
made by theſe Words, Given, Granted and Con- 

firmed ;, and the Words of this Deed are conſtrued 
according to a reaſonable Senſe, and not ſtrained to 

what is unlikely. Alſo Grants are expounded ac- 1 1n6. 146, 
cording to the Subſtance of the Deed, and agree- 33: 

able to the Intention of the Parties, not the ſtrict 
grammatical Senſe, | 


168. 


IxDN TURES of LEASE AVD RELEASE; which p accom. 
convey the Right or Intereſt in Lands or Tene- Conv. x Vol. 
ments, to him that hath Poſſeſſion thereof; which, 
ſince the 27th Hen. VIII. C. 10. of Ultcs, hath 

taken Place of Feoffments, and is become a very 
common Aſſurance to paſs Lands and Tenements. 

For it amounts to a Feoffment, drawing after it the 
Poſſeſſion with actual Entry, and ſupplying the 

Place of Livery and Seiſin, required in that Deed. 

It is called a Leaſe and Releaſe; becauſe firſt, the 

Leaſe is made for a Fear; whereby the Premiſſes 

for. the Conſideration of five Shillings, are granted, 

OS | bargained 


ms. 
; 
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bargained and ſold for that Term, at the Rent vj a Eu 
One Pepper Corn, if demanded ; to the Intent that Uſes 
the Leſſee, by Virtue thereof, may be in actual goor 
Poſſeſſion of the Lands intended to be paſſed by the | 
Releaſe; and thereby enabled, according to the 
Statute of Uſes, to receive the whole Right or 
Title of the Leſſor, by his Releaſe. But Liltleton Yea 
fays, that if a Leaſe is made for Years, and the twee 
Leſſor releaſes to the Leſſee, before Entry, ſuch ther 
Releaſe is void; becauſe the Leſſee hath only a WW 
Right, and not Poſſeſſion. And a Releaſe cannot hatl 
enure to enlarge the Eſtate, without the Poſſeſſion; Mt * * 
which is true at Common Law, but not upon the 
| Statute of Uſes, after the Execution of the Leaſes 
for a Year; whereby the Bargainee is in Poſſeſſion 
without actual Entry. The Releaſe is made by WW 
the Words Granted, Bargained, Sold, Aliened, Re- i «x 
leaſed, and Confirmed , reciting the Leaſe for a Year, ten 
1 1 Mod. 252. and declaring the Uſes, * Both the Leaſe for a | 
Year, and Releaſe, make but one Conveyance; bo 


r 2 Lill, Abr. being in the Nature of one Deed ; and the Words try 
_ Bargain and Sell, are ſufficient in a Leaſe for = bit 
Year, to ground a Releaſe without actual Entry. ne. 


But if the Words Demiſe, Grant, and to Farm Le, 
are uſed, the Leſſee cannot accept the Releaſe, un- 
til in actual Poſſeſſion. | 


169. 

INDENTURES LEADING THE Usts or 4 Fine; 
that declare to whom the Benefit and Profits of ; 
Lands and Tenements ſhall accrue, when conveyed Me 
from the Owner in Fee, upon the Account of a 
Purchaſe or Settlement. And by the Statute 4: 
Finibus 18 Ed. I. they are to be made before the 
Fine; whereby the Cogniſor covenants to paſs a 
Fine to the Cogniſee of particular Things to par- 

ticular Uſes, by a Time limited; from whence the 
Indentures receive the Name of leading the Ujes of 
hn a Fine, 


„ oe 
a Fine. But by the 4th and 5th Ann. C. 16. the 
Uſes may be declared aſter the Fine levied, and be 
good in Law. 


. | 170. 
IndeExNTURES or FINE; which ſhew the Day, 
Year and Place; before what Juſtices taken; be- 


S thereby. And they are ſuppoſed to be made by 
the Parties after a Litigation and Controverſy that 


gis, vel ęjus Fuſticiartorum. 


171. 

INDENTURES LEADING THE UszESs or a Fix 
anD Recovery ; which declare that the Fine in- 
tended to be paſſed, is to the Intent, that the Cog- 
niſee may become a perfect Tenant to the Free- 
bold; in order that he may permit a Writ of En- 
try Sur diſſeiſin en le poſt to be proſecuted againſt 
bim, returnable at the Time limited, for the Be- 
nefit of the Perſons ſpecified. 


172. 

= INDENTURES LEADING THE UsESs or A REco- 
rav; that teſtify that the Releaſee who is in 
Voſſeſſion by Virtue of a Bargain and Sale, that 
bath been made to him for a Year, is only created 
enant to the Freehold, until a good and perfect 
Common Recovery, may be duly ſuffered of the 
fame; in Manner, and within the Time, and for 
the Benefit of the Perſons therein mentioned, 


172. 
* a 

IvDENTURES or SETTLEMENT : which are the 
Agreement between a Man and a Woman, intend- 


ing 


tween whom made; and what Things are paſſed 


hath been between them; as Amicabilis Compoſitio, 
et Finalis Concordia ex conſen ſu et licentia Domini Re- 


u Preced. Chan. 


DDr: 


1 96 J 
ing to intermarry; whereby the Man agrees to ſet. 
tle and aſſure ſuch Lands to the Benefit of the Wo. 

wan, in the Manner thereby contracted. They 
are generally limited in this Manner: To the Hof. 
band for Life; after his Death, to the Wife for 
Life for her Jointure, and to their Iſſue in Re- 
mainder; with Limitations to Truſtees to ſupport 
contingent Uſes; and in ſuch Settlements, Leaſe 

| are made to Truſtees for Terms of Years, to raiſc 
1 Tothil 43. Daughters Portions. And the Law is ever care- 
ful to preſerve them ; eſpecially that Part which 
relates to the Wife, of which ſhe may not be di- 
veſted, but by her own Fine. For if a Woman, 
being about to marry, in order to prevent her Hu: 
band's Diſpoſal of her Land, conveys it to Fricads 
in Truſt; and they after Marriage, make ſale of 
the ſame, the Court of Chancery will decree the 
Purchaſer to, reconvey to her. And where 2 
Woman on Marriage, by the Man's Conſent, 
makes over her Eſtate to be at her own Diſpolal, 
ſhe can alſo diſpoſe of the Product and Increaſe 
thereof; or if the Wife hath a ſeparate Mainte- 
nance, ſettled on her by the Huſband, ſhe may by 
Writing, in the Nature of a Will, give away what 

| ſhe ſaves, if ſhe dies before the Huſband, and hall 
have the ſame herſelf in Caſe ſhe out- lives him, 
without its being liable to her Huſband's Debt. 
Yet where a Settlement is made on the Wife, i 
Conſideration of her whole Fortune, and cquiva. 
lent to it, the Wife's Portion will, in Equity, be 
ſubje& to the Huſband's Bond-Debts after his De-. I. 


8 Accomp. 
Conv. T4 Js 


— 2 PQ e © © ww 


44 $3, 255» 


ceaſe, to eaſe the real Eſtate of the Heir. = Ty 
7 TE wy fo! 
0 L. 


* Co. Lit. 33 * INDENTURES or LEASE ;, that veſt the Pro- 7 
perty of Lands, Tenements or Hereditaments, u g. 
the Leſſee for Life, or Years, at a Rent reſerved 


[97] | 

And he that hath an Eſtate for Life, may make 7 woods Inf, 

a Leaſe for his Life; which ſhall be good, as long 

as the Eſtate for Life continues. But a Leaſe for 5 ne. 94. 
Life cannot be made in futuro, by the Common Hob. 314. 
Law ; becauſe Livery cannot be made to a future 
Eſtate. But where a Leaſe is made for Life; Ha- 

bendum at a Day to come, and after the Day, the 

Leſſor makes Livery, there it ſhall be good ; and 

a Leaſe in Reverſion may be made for Life, which 

commences at a Day that is Future. And a **1Int.s. 
Leaſe for Years, may begin from a certain Day, b Res. = 
either paſt or to come; but a Demiſe, having no Veugb. 85, 
certain Commencement, is void; for every Con- 

tract ſufficient to make a Leaſe, ought to have Cer- 

tainty in the Commencement, in the Continuance, 

and in the End. But a Term cannot commence 

upon a Contingency, which depends upon another 
Contingency. If one makes a Leaſe for Years » Plows, 70. 
after the Death of C. D. if be dies within ten 

Years, this is a good Leaſe, in Caſe he dies within 

that Time; otherwiſe not. Or where a © Man has . hre. Grant 54, | 
a Leaſe for eighty Years, and he grants it to ano- Rep. 135. 1 
ther to hold for thirty Years, to begin after his bl 
Death, it will be good for the whole thirty Years, | | | 
provided there be ſo many of the eighty to come at 
the Time of the Leſſor's Death. Alſo a“ Leaſe 4 Hob. 174. 
made in 1763, from the Leſſor's Death, until | 
Anno Domini 1780, is good : Or if a Leaſe be du- iy 
ring the Minority of A. B. or until he ſhall come bf 
to the Age of Twenty-one Years, they are good | 
Leaſes; and if he dies before his full Age, the * 
Leaſe is ended. And if a Man make a Leaſe « Noy's AM. 
for Years to one, and afterwards makes a Leaſe for“ in 
Years to another of the ſame Lard, the ſecond " 
Leaſe is not void, but ſhall be good for as many | 


Years as it is made for, aftet the Determination of 
the Firſt, | 
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175. 


IxDpEN TURES f or Mok r AER; which are for 
pawning Lands or Tenements; whereby the Mort- 
gagor agrees that they ſhall for ever veſt in the 
Mortgagee, if the Money is not repaid on the Day 
appointed. It is called a Mortgage ; becauſe it is a 
Dead- Pledge, until the Money is returned ; or for 
that, if the Money -is not paid at the Day, the 
Land is Dead, Mortua, to the Debtor, being for- 
feited to the Creditor. But the Mortgagor hath rn 
Equity of Redemption in the Court of Chancery, 
and may call the Mortgagee to Account for the 
Profits. And © no Allowance ſhall be made to th: 
Mortgagee for his Pains and Trouble, if he ma- 
nages the Eſtate himſelf; but if he employs a ſbil- 
ful Perſon, and gives him a Salary, it muſt be a. 
lowed ; for no Perſon is bound to be the Mortc+- 
gor's Bailiff,” In! Equity it is allowed, that if 
Lands are thrice mortgaged, the third Mortgagec 
may buy in the firſt Incumbrance to protect his own 
Mortgage; and he ſhall hold againſt the ſecond 
Mortgagee, if ſuch ſecond Mortgagee does not 4. 
tisfy him the Money he paid on the firſt, and alſo 
his own Money which he lent on the laſt Mortgage. 
* Or if Perſons having once mortgaged Lands, 
Mortgage the fame a ſecond Time, without diſco- 
vering the firſt, they forfeit their Equity of Re- 
demption; and the ſecond Mortgagee may redec:n. 
And if a Perſon, about to lend Money on Mort. 
gage, * of a prior Mortgagee, whether he 
has any I:cumbrance on the Eſtate, and he docs 
not own the ſame, it ſhall poſtpone him. 


176. 


InDENTURES OF EXCHANGE ; which are the mu- 
tua] Grant of equal Intereſt in Lands or Teic- 
| ments; 


— 
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ments; the one in Lieu of the other. There may 

be in this Deed a Proviſo of Re-Entry in Caſe of 
Eviction; though there is always a Tacit Condi- 14 Rep. 12t. 
tion to this Purpoſe; for if either of the Parties be 
evicted, the Exchange is defeated. And * an ExX- n;: Rep. $6. 
change made between Tenant for Life, and Tenant Moor 665. 
in Tail, after Poſſibility of Iſſue exrinct, is good; | 
becauſe their Eſtates are equal. Joint-Tenants = x 1:8. co, 
and Tenants in Common, after Partition made, 4.94. 
may exchange their Lands; and by this Deed, 
Freeholds paſs without Livery of Scilin ; but there 

muſt be Execution of the Exchange in the Lite- 

Time of the Party, or the Exchange is void. Alſo 

the Word Exchange is to be uſed in this Deed, which 

is moſt properly done conjunctionally between the 

Parcels. Thus R. S. hath given, granted, Sc. 

all that Meſſuage, Sc. to have and to hold the 

ſaid Meſſuage, Sc. unto. the faid D. S. his Heirs 

and. Aſſigns for ever, in Exchange for all that 
Meſſuage, Se. * Exchanges made by Infants, &c. » Perk. Sea, 
Perſons non ſanae Memorige, a Huſband of the 77 * 
Wife's Lands, Sc. are not void, except by the In- 

fant at his full Age. But the Heir of a Perſon zan 

ſanae Memoriae, and the Wife, after the Death of the 
Huſband, may wave the Poſſeſſion, and diſagree 

to them. 


177. 

IN oEN TURES of PARTITION 3 that ſhew the 
true and full Proportion cach Party is to hold by 
the Diviſion that is agreed to be made of the 
Lands or Tenements, deſcended by Common Law 
or Cuſtom among Co-Heirs, Parceners, Joint- 
Tenants and Tenants in Common, 
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5 175. 
F Lid. 332. Ix DEN TURES f or MorToace ; which are for 
r Inſt, 205. pawning Lands or Tenements ; whereby the Mor:- 
gagor agrees that they ſhall for ever veſt in the 
Mortgagee, if the Money is not repaid on the Day 
appointed. It is called a Mortgage ; becauſe it is a 
Dead Pledge, until the Money is returned; or for 
that, if the Money is not paid at the Day, the 
Land is Dead, Mortua, to the Debtor, being for- 
feited to the Credicor, But the Mortgagor hath :n 
Equity of Redemption in the Court of Chancery, 
and may call the Mortgagee to Account for the 
b Toth. 133. Profits. And © no Allowance ſhall be made to th: 
149-319 Mortgagee for his Pains and Trouble, if he ma 
nages the Eſtate himſelf ; but if he employs a fl:i!- 
ful Perſon, and gives him a Salary, it muſt be a. 
lowed ; for no Perſon is bound to be the Mort: - 
b 2 Vern, 338. gor's Bailiff, In! Equity it is allowed, that if 
Sec, tit Lands are thrice mortgaged, the third Mortgage 
Abr.206, may buy in the firſt Incumbrance to protect his own 
Mortgage; and he - ſhall hold againſt the ſecond 
Mortgagee, if ſuch ſecond Mortgagee does not (. 
tisfy him the Money he paid on the firſt, and als 
bis own Money which he lent on the laſt Mortgage. 
t4andsW. *' Or if Perſons having once mortgaged Lands, 
and M. C. 16. Mortgage the fame a ſecond Time, without diſco- 
vering the firſt, they forfeit their Equity of Re- 
demption; and the ſecond Mortgagee may redee:n. 
And if a Perſon, about to lend Money on Mort. 
gage, 5 of a prior Mortgagee, whether he 
has any I:cumbrance on the Eftate, and he docs 
not own the ſame, it ſhall poſtpone him, 


176. 


InDENTURES OF EXCHANGE ; which are the mu- 
tua] Grant of equal Intereſt in Lands or Tenge 
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ments; the one in Lieu of the other. There may 

be in this Deed a Proviſo of Re-Entry in Caſe of 
Eviction ; *' though there is always a Tacit Condi- 14 Rep. 12x, 
tion to this Purpoſe ; for if either of the Parties be 
evicted, the Exchange is defeated. And * an Ex- Rep. 80. 
change made between Tenant for Life, and Tenant oer 665. 
in Tail, after Poſſibility of Iſſue extinct, is good; 

becauſe their Eſtates are equal. Joint-Tenants a1 1:8. co, 
and Tenants in Common, after Partition made, 4.99. 
may exchange their Lands; and by this Deed, 
Freeholds paſs without Livery of Scifin ; but there 

muſt be Execution of the Exchange in the Life- 

Time of the Party, or the Exchange is void. Alſo 

the Ward Exchange is to be uſed in this Deed, which 

is moſt properly done conjunctionally between the 

Parcels. Thus K. S. hath given, granted, Sc. 

all that Meſſuage, Fc. to have and to hold the 

ſaid Meſſuage, Sc. unto. the ſaid D. S. his Heirs 

and. Aſſigns for ever, in Exchange for all that 
Meſſuage, Fc. Exchanges made by Infants, Sc. Perk. Seat, 
Perſons non ſanae Memoria, a Huſband of the — 
Wife's Lands, Sc. are not void. except by the In- 

tant at his full Age. But the Heir of a Perſon zn 

ſanae Memoriae, and the Wife, after the Death of the 
Huſband, may wave the Poſſeſſion, and diſagree 

to them, 


177. | 
IsozNTURES of PARTITION ; that ſhew the l 
true and full Proportion each Party is to hold by ii 


the Diviſion that is agreed to be made of the q 
Lands or Tenements, deſcended by Common Law Ut 

or Cuſtom among Co-Heirs, Parceners, Joint- 
Tenants and Tenants in Common, 


— 
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tain the Covenants and Agreements made between 
O 2 Merchants 
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Sea-faring Men, touching their 
Merchandize and Maritime Affairs. 


q 


whe eee | 

Ix pEN TURES of CoPARTNERSHIP ; which con 
tain the Covenants that are made between two o 
more, in order to carry on a Joint-Trade. 


180. 


IxpENTUR ES or APPRENTICESHIP ; which are 
to be for ſeven Years, and do not only ſecure the 
Apprentice to the Maſter, but likewiſe obliges the 
Maſter to teach the Apprentice his Trade. And 
where“ Money is given with an Apprentice to the 
Maſter, there is a Duty of Six - pence in the Pound 
for any Sum under Fifty Pounds, and Twelve- 

nce in the Pound for any Sum above, to be paid 
within a Month, if within the weekly Bills of Mor- 
tality; or two Months in any other Part of Great. 
Britain, after the Execution of the Indentures; 
and if the full Sum to be paid, is not inſerted, or 
the Duty paid by the Time limited, the Appren- 
tice ſhall be incapable of following his Trade, and 
the Maſter liable to Penalties. But there are ſe- 
veral Statutes allowing further Time to ſtamp the 
Indentures, as the 6th and 5th of Geo. I. and 
2 and 3 Geo, II. Sc. But when there is no Money 
given to the Maſter, there is no Duty due, or to 
be paid. If a Maſter dies within the Term of a 
Perſon's Apprenticeſhip, he is to go to the Execu- 
tor or Adminiſtrator to be maintained, if there be 
Aſſets, and the Executor or Adminiſtrator, may 
bind him to ſome other Maſter for the Remainder 
of his Time. Serving an Apprenticeſhip, gains 
Settlement by Statute; but a Covenant between a 

Maſter and a third Perſon (the Servant not being 
Party) makes no Apprenticeſhip to gain a Settlc- 
; YA | 5 ment. 


r 
ment. + Alſo * Church-Wardens and Overſeers of * 43 Elir. C. a. 
the Poor, may bind our poor Apprentices by Aſ- 
ſent of two Juſtices of the Peace. And if a Per- 349 w. in. 
ſon refuſe to accept a poor Apprentice, he ſhall 
forfeit Ten Pounds. | 


181. 


INDENTURES OF ASSIGNMENT; that transfer 
and ſet over the Intereſt a Perſon hath in any 
Thing to another; whereby the Aſſigner, cove- 
nants. to ſave the Aſſignees harmleſs from other 
Grants and Deeds; that he is Owner, and hath 
Power to aſſign; that the Aſſignees ſhall have 
quiet” Enjoyment, and to make further Aſſurance. 
The * Words required in * are Granted, Ma ned * lat. 501 
and ſet over. 


182. 


: Nen Poli, See P. 88. No. 160.] receive = cs, Lit. 555 
their Name from being ſmooth and even at Top 
without indenting, and are only ſigned and ſealed 
by the Effector or Signer of the Deed ; whoſe Act 
and Conſent is neceſſary, which is the reaſon of 
their being unindented. For the Perſon to whom 
it is made, need not ſign a Counterpart ; becauſe 
the Nature of the Agreement is ſuch as requires no 
Covenant from the Effectee or Signee. And every 
' Deed that is pleaded, ſhall be intended to be A y ; Rep. 20, 
Deed Poll, except it be alleged to be indented, or 
if a Deed begins with the Words bis Indenture, and 
is not indented, it may operate as a Deed Poll. 
Alſo the Words of a Deed Poll, are the Words of 
him who makes it ; and will bind him only; and 
theſe Deeds commonly begin thus: To all People 40 
whom theſe Preſents ſhall come, or, Know all M.n 
by N. Preſents, and are generally uſed for ſclling, 
aſl gning, or giving Goods and Chattels perſonal, 
ſecuring 
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ſecuring Money lent, appointing Bailiffs, Game- 
keepers and other Officers, and for authoriſing an- 
s other to do any lawful Act that a Perſon doth not 


Perſon, or the like. 


. 
A Finz [See Page 83, No. 143.] is a Cove- 
nant, or Concord acknowledged and recorded 
before a competent Judge, touching Lands 
and Tenements that have been in Litigation 
between the Parties to the Concord, in order 
to prevent all future Controverſies, and for the 
better Credit of the Tranſaction. It is ſuppoſed to 
be made in the Preſence of the King; becauſe le- 
vied in his Court; and it binds Women Co- 
vert and others, whom ordinarily the Law diſables 
to act, by Reaſon that all Preſumption of Deceit 


I » 210. 513- or Evil Meaning is excluded, where the King and 


en Seck. 25. hisCourtof Juſtice are privy to the Act. F ines may 
be levied of any Thing whereof a præcipe quod 
Reddat lies; as Manors, Meſſuages, Lands, Rents, 
Sc. or of any Thing whereof a precipe quod facia. 

lies, as Cuſtoms, Services, Sc. or where a precip? 

quod permittat, or præcipe quod teneat may be 

brought. Alſo they are to be confidered accord- 

ing to their NaTure, Errecr, MANNER OF - 

2 Weſt, Set. 21. ING PASSED, FoRM, ParTs and OPERATION. 
„% . * In their Nature, they are Single or Double. A 
| Single Fine is that by which there is not any Thing 
granted or rendered back by the Cognizees to the 

Cognizors or any other. A Double Fine contains 

a Grant and Render back, either of ſome Rent. 

Common, or other Thing out of the Land, or oi 

the Land itſelf, to all or ſome of the Cogniſors 

for ſome Eſtate, limiting thereby Remainders to 
Strangers not named in the Writ of * 

1 ut 


chuſe to do himſelf, as to recover Debt, ſue a third. 
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But ſometimes a Fine is called Double; becauſe 
the Land lies in ſeveral Counties. eee 


184. 


Wir n regard to the Error of Fines, they wel. sed. 20. 
are Executed or Executory. A Fine Execuied is ſuch 
as of its own Force gives preſent Poſſeſſion to the 
Cognizee; ſo that he need not any Writ of Ha- 
here facias Seiſinam, or other means to enter on the 
Premiſſes: And the reaſon is, becauſe a Fine paſ- 
ſeth by Way of Releaſe of a Thing, which the 
Cogniſee is ſuppoſed already to have, by virtue of 
a former Gift of the Cogniſor. A Fine Exccutory 
doth not execute the Poſſefion in the Cogniſee 
without Entry or Action ; but requires a Writ of 
Seifin, unleſs the Party be in Poſſeſſion of the Lands. 
For if he is in Poſſeſſion at the Time of levying 
the Fine, -there need not be any ſuch Writ, or any 
Execution of the Fine; and then the Fine will enure 
by Way of Extinguiſhment of Right; not altering 


the Eſtate or Poſſeſſion of the Cogniſce, however 
it may better it. | 
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Tar ManNtEr oF a FINE BEING PASSED is 
with Proclamation, or without it. A Fine with 
Proclamation is termed a Fine according to the 
Statutes 1 R. 3. C. 7. and 4 H. 7. C. 24. by 
Reaſon it is folemnly proclaimed in the Court 
of Common Pleas after the ingroſſing it. Alſo 
Tranſcripts are ſent to the Juſtices of Aſſize and 
Juſtices of the Peace of the County in which the 
Land lies, to be openly proclaimed there: And 
uch is every Fine that is pleaded intended to be, . 
it it be not ſhewed what Fine it be. And theſe 
Fines are the beſt and moſt uſed ; becauſe if there 
be any Error in the Froclamations it is a good 

ls | Fine 
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Dyer, 216. 


Fine at Common Law. A Fi ine without Proc 


:, cauſe not levied in the Manner that was uſed be. 


| Reverſion or Remainder by Fine, but he may grant 
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mation is called a Fine at Common Law; be- 


fore 4 H. 7. C. 4. and is ſtill of the ſame Force 
by the Common Law to diſcontinue the Eſtate of 
the Cogniſor, if the Fine be executed. 


186. 


Tux Form of a Fine is the Variation or Dif. 
ference of one from another; of which there are 
four Sorts. Firſt, Sur Cognizance de droit come ceo 
que il ad de fon done; io called, becauſe the Cog. 
nifor thereby acknowleges the Right of the Cog- 
niſee, which he hath by Gift from the Cogniſor. 
It is always levied with Proclamation, according to 
the 4 H. 7. C. 24. and is the beft and ſureſt that 
can be paſled. 7 And though this Fine cannot be 
levied to a Perſon not named in the Writ, nor the 
Uſes immediately veſted in him; yet it may in Se- 
cundo Gradu, by way of Remainder. Secondly, 
Sur Cognixance de trot tantum ; ſo named becauſc 
the Cogniſor only acknowleges the Eſtate to be 
the Right of the Cogniſee. It is executory and 
much of the Nature of a Fine Sur Conceſſit, and 
is commonly uſed to paſs a Reverſion : And then 
it is expreſſed in the Fine, that the particular Eſ- 
rate is in another, and that the Cogniſor is willing 
the Cogniſee ſhall have the Reverſion, or that the 
Land ſhall remain to him after the particular Eſtaic 
is ſpent. © And ſometimes it is uſed by Tenant 
for Life to make a Leaſe in the Nature of a Sur- 
render to him in the Reverſion; but not by che 
Word Surrender ; for a particular Tenant, as fo. 
Life, cannot ſurrender his Tenement to him in 


and releaſe to him by Fine. Thirdly, Sur Gra! 
et Render, is a double Fine „ the N. 
8 | ture 
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A. 


groi come ces que il ad de ſon done and Sur Conreffit : 
releaſe the Land with Warranty to the Cogniſee; 
after which the Cogniſee by the ſame Deed, Grants 
and Renders back the ſame to the Coghiſor : And 
the Effect, in that it is partly executed, and partly 
executory. For fo far as it reſembles the Fine Sur 


an agreement executed : And where it reſembles the 
Fine Sur Conceffit, it is executory. Allo a Fine 


niſance de droit come ceo que il ad de ſont done in this, 
that the latter muſt be levied of the Land in the 
Writ; whereas the firſt may be of another Thin 

than is in the Original; ſo that it be implied in, 
incident to, or Part of, what is contained in the 
Writ. As where R. brings a Writ of Covenant 


: againſt . for the Manor of ———-, we cannot levy 
f a Fine to R. of a Rent to be iſſuing out of the 
) ſaid Manor according to the Writ; yet R. may 
: 


Grant and R:hder to V. a Rent out of the ſid 


C Manor. And fourthly, a Fine Sur conceſſit, where- 
{ by the Cogniſor remains ſeiſed of the Fee, and the 
a Cogniſee hath only an Eſtate for Life or Years ; 
c For which Reaſon it is Executory. 
f 186. 
4 The Pars of a Fine are firſt, the Or1cinar 
2 Walr. ., Secondly, LicexTIa CONCORDANDI1, or 
Ts LiceNCE. ro LEVY A Fix E. © Thirdly, the Cox- 
T7 coRD, ,. Fourthly, the Nor of the Fine, And 
* hithly,. the Foot of the Fine. 
FO! | 
in 

by 
ant . 187. 
aut The OrrGinat Werr ; which is either a i 


F Covenant, Warrantia Charts, or Breve de Reco. 


2074 and · Eil of the Fines Sur Cog ni ſance & 


The Nature, in that it ſuppoſes the Coghiſor to 


Cog niſance de droil come ceo que il ad de ſon done, it is 


Tur Crant et Render differs from a Fine Sur C- 3 Rep. 924 
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The Writ. of Covenant is the uſual Ori ginal: Ic 
demands the Land itſelf, and is „Nee, by the 
Cogniſees againſt the Cogniſor to have an Execu- 
tion and Performance of the Agreements between 
them. Warrantia Chartæ is to compel the Feoffec, 
who hath conveyed Lands with Warranty to the 
Feoffee, to wartant the ſame ; and if the Land be 
recovered againſt him, he ſhall recover as much 


in Value againſt the Warrantor. But if this Wri: 


is not brought by the Feaftee, depending the 6: 
Writ agaioſt him, he hath loſt his Advantage. And 
Breve de Recto is of fo high a Nature, that where- 

as +BY Writs in real Actions are only to recover 
Poſſeſſion of the Lands in Queſtion; this aims to 
recover the Seiſin and the Property, whereby th 
Right of Poſſeſſion and Property are tried together, 
Of this Writ there are two Sorts ; firſt, Breve Mag- 

num de Redto, called Right Patent ; becauſe ic i: 


ſent open; and is the higheſt of all others, lying 


for him that hath a Fee-Simple in the Lands c: 
Tenements ſued for, againſt the Tenant of the 


Freehold at leaſt, and in no other Caſe. * Bur it 


ſeems to be extended farther than originally meant; 
for a Writ of Dower, which lies for a Tenant in 
Dower, is patent And the ſame may be faid in 
ſome other Caſes. Alfo, there is a ſpecial Writ of 
Right patent in London; otherwiſe termed a a 

of Right, according 10 the Cuſtem. And, , 
Breve Parvum de Reſto, called a Writ of Rigb. Close, 
brought where one holds Lands and Tenementz 


by Charter in ancient Demeſne, Fee-Simple, Fee- 


Pall. for Life, or in Dower, and is diſſeiſed. I: 
1s direfted to the Bailiff of the King” s Manors, of 
to the Lord in ancient Demeſne, according to where 
the Lands lye, . him to do Right 
His Court. 


288, Le- 
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Secondly, * LIN TIA CoxcokDbAnpr, or LI- 12 Cr. H. c. 
CENCE TO LEvy a Fix, for which the King's | 
Silver or Poſt-fine is paid. It is called the Poſt- nne 
in reſpect of that paid at the ſigning of the Writ, 
for when the Writ is brought it muſt be com- 
pounded by the Commiſſioners in the Alienation- 
Office, before the Fine can paſs ; where, if the Land 
is of the Value of five Marks, ſix Shillings and 
eight Pence is to be paid as a Fine due in the Ha- 
naper upon the Original, and after Conge de Accorder 
ten Shillings for the King's Silver pro Licentia Con- | 
cordandi, being: always half as much again as the 1 
ors Fine. This is collected from the Cogniſee 22 and 83 Car, | 

y-the Sheriff of the County where the Land lies, Sc $:. 25. 
to be anſwered by him into the Exchequer. Geo II. C. 4. 


— — 


18g. 


Thirdly, The Cox cox b, which contains the Agree- 
ment between the Parties, declaring how and in 
: what Manner the Things mentioned in the Wr:: 
; ſhall paſs, and as the Writ is the Foundation, fo 
the Concord is the Subſtance of a Fine. It is taken 
and acknowleged by the Party before one of the 
f Judges of C. B. or by Commiſſioners in the Coun» 
, ty, and begins, And the Agreement is ſuch, c. 
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. Fourthly, The Norz of the Fine is a Bref of 1 
t the Fine made by the Chirographer from the Wric 1 
of Covenant and Concord before it is engroſſed. ö 

1 191. ‚ 


And fifthly, the Foor of the Fine, including 
the whole, giving an Account of the Parties, the 
1 P 2 Pre- 
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Premiſſes, before e and when made; ſo called, 
becauſe it is the laſt Part of the Fine from which 
the Indentures are made by the Chirographers and 
then the Fine is ſaid to be engroſſect. 


192. 

The Oprrartion of the Fines is their Obligatory 
Power, whereby they bind Perfons that are or are 
not Parties thereto. Thus the Statutes of the 4h 
Hen. VII. C. 24, and 32d Hen. VIII. C. 36, de- 
clare the Force of Fines, and how far they bar and 
take away the Entry or Action of Parties, having 


m Plowd, 367. Right. Privies in ® Blood, as Heirs of the Cog- 
8 ni! or, are barr'd preſently, but Strangers to the 


Raym. 151. Fine, as Perſons not Privies or Parties thereto, have 
_ five Years to enter and claim their Right, and as 
many Years are given after a Remainder or Re- 
verſion falls on the Forfeiture of Tenant for Life. 

» Jenk, Ca. 45. And he that hath two Titles ſhall have twice that 

o 10 Rep. 439 Time to make his Claim. And it there is no 

preſent or future Right, but only a Poſſibility at 
the Time of levying the Fine, a Perſon may enter 

b 5 Rep. 124. and claim when he pleaſes. ? And when there 15 

only a Rigbt to a Rent or ſomething iſſuing out of 
- the Land, the Perſons that have it, are not barr'd 
9 1nft, 519, - 2t all. Alſo, if a Feme-Covert dies during Co- 
$20, verture, being no Party to the Fine if an Infant 
being Party to it, and having preſent Right, dics 
in his Infancy; if a Perſon beyond Sea when the 
Fine was levied, never returns; if a Perſon dies in 
Priſon, or non compos Meatis, the Heir is not . 
. - mired to any Time. | 


89493 
A Rtcovzry (See Page 82, Ne. 143.) is ground- 
ed upon a feigned Suit ſuppoſed to have been 


brought 1 in the Court of Common Pleas. ON 
the 
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the Appellation of Common, as being the common 
Path to that Act for which it was ordained, and is 
framed” according to the Wiſdom and Policy of 
our Law; whereby though. it be a Judgment of 
the Court, it is not in an adverſary Manner, but 
with the Conſent and Permiſſion. of the Parties: 
And this is the Reaſon why a Recovery is ſaid to 
be ſuffered; and notwithſtanding this Judgment is 
fictitious, as to any actual Litigation upon which 
it is made, yet it is given upon a real Writ actually 
brought, and is a judgment purſuant to the Rules 
of common Law, tor there is a Recoveror, a Re- 


coveree, and a Vouchee. The Recoveror 1s the 


Perſon to whom the Land is intended to be con- 
veyed, called the Demandant; becauſe he demands 
the Lands or Meſſuages mentioned in the Writ of 


Entry, (wherein he appears to be Plaintiff) by al- 


leging,' that the Tenant of whom he toy 
them, hath no Right to the ſame, but on a Diſſeiſin 
which one A. B. (the fictitious Difſeiſor) hath un- 


the Time limited for bringing the Wric of Entry, 
that lays the Foundation of the Recovery; and is 


chiefly three Degrees, firſt, Sur Deſſeiſin, which is 


brought by the Diſſeiſee againſt the Diſſeiſor, upon 
a Diſſeiſin done by him. Secondly, Deſſeiſin in le 
per, lies for the Heir in Deſcent, who is ſaid to be 


15 ber, (as he comes in by) his Anceſtors; fo, if 


a Diſſeiſor makes a Batb 14.5 or Giir, the Feoffee 
or Donee are in per (by) the Diſſeiſor. And 
thirdly, Sur Diſſeiſin in le per el cui, for the Diſſei- 


. ſee againſt the Donee of Feolfee of the Diſſeiſor. 


Theſe Degrees are either by Act in Law, as in caſe 


cf a Deſcent, or by Act of the Party; ſo that in- 


truſion, Difſeiſin upon Diſſeiſin, Succeſſion, (where 
the Diſſeiſor is a Perſon of Religion, and his Suc— 
ceſſor enters) Judgment, {where a Perſon hath 
bad Judgment to recover againſt the Diſſeiſor) or 

Eſcheat 


juſtly made 5 775 thirty Years laſt paſt, which ts * 32 Hen. VIII. 


Ce 2. 


the Premiſſes demanded of him in Form, makes 


4h, 9 


Aſcheat on the Deſſciſor's dying without Heir, or 


committing ſome capital Crime, puts the Differſce's 
Cauſe or Action out of the Degrees, driving him 
to his Writ of Right in reſpect of ſuch long Pof. 
ſ\-Mon, and fo many Alterations in different Hands, 
Wherefore by the Statute of Marlbridze, 52 Hen. 
III. C. 29, the Writ of Entry in le poft is given; 
ſo called from the Words poſt Diſſeiſinam quam 4. 
B. igjuſte et fine judicio fecit. Thus a Writ of Entry 
itſelt lies only againſt the firſt Diſſciſor, who is th: 
Occaſion of the firſt Degree: And in the ſecond 
and third, againſt no Perſons but Tenants by Pur. 
chaſe or Deſcent; and in all Caſes whereunto theſe 
Degrees do not extend in /e poſt. The Recovere: 
is the Perfon againſt whom the Writ of Entry i: 
brought, termed the Tenant to the Præcipe; be- 
cauſe he is the Defendant to the Writ of Entry 
that begins, Precipe S. W. (i. e. the Rercoverec) 
quod reddat F. D. (i. e. the Recoveror) unum Me 
ſuagium: And he is likewiſe in [Poſſeſſion of the 
Freehold, for if the Perſon deſigned to be ſued as 
Tenant is not in Poſſeſſion, there muſt be a Fire, 


Feoffment, Bargain and Sale inrolled, or a Leaſe 


and Releaſe of the Premiſſes to be conveyed by the 
Recovery made to him, upon the Execution where- 
of he becomes in Conſtruction of Law perfect Je. 
nant to the Freehold ; and the Vouchee 1s the Per- 


ſon under whom the Tenant claims and receives 


this Name, from being vouched to warranty for 
the Tenant ; when the latter finds himſelf ſued for 
the Land he lawfully poſſeſſes, he is ſuppoſed to 
appear and ayow to the Court that he claims under 
ſuch a Perſon, naming the Vouchee, who is bound 
by Agreement to defend his Title or yield him 
other Lands of the ſame Value with thoſe for which 
he is ſued ; And the Vouchee, who is imagined to 
be at the ſame Time in Court, after having had 


feink 


my op — 0 — . t 1 


4 we 7 
feint Defence by tendering an Iſſue, that the Diſ- 
ſeiſor named in the Demandant's Count never deſ- 
ſeiſed bim in the Manner fer forth. Upon this the 
Demandant obtains Time to reply; and when he 
comes again into Court prepared to make out the 
Truth of his Count, the Vouchee never appears, 
not being able to rejoin, whereby the Demandant 
| is entitled to Judgment, which is given fur the 


£ is to have of the Land of the Vouchee to the Va- 
1 jue he has loit. There may be Single, Dauble, or 
. Treble Vouchees. Single Vouchee, when the Writ 
of Entry is brought againſt the Tenant in Tail, 
who vouches the common Vouchee, uſually the 
Crier of the Court, or the Bag-bearer of Writs to 
the Cuftos Brevium. This Recovery only bars the 
Tenant in Tail and his Heirs of ſuch Eſtate, as is 


k in his Poltcfion, with the Remainder e de 
5 upon it, and the Reverſion expectant which others 
1 have; and of all Leaſes and Incumbrances derived 
5 our of ſuch Remainder or Reverſion. Double 
. Vouchee is, when the Writ is brought againſt a 
Tt created Tenant, who vouches the Tenant in Tail, 


and he the common Vouchee; and this is the 


Y ſafeſt Way of proceeding. This Recovery bars 
05 the firſt Vouchee and his Heirs of every ſuch E- 
oy ſtate, and all others of Right to Remainders and 
yea Reverſions, dependant and expectant upon the 
FI tame; and all Leaſes and Incumbrances derived 
for cut of them; and it will alſo be a Bar of the Eſtate, 
io I whereof the Tenant was then ſeiſed in Reverſion or 
Jos Remainder. And Trelle Vouchee is when the 
nd Writ of Entry is brought againſt a created Tenant, 
iu who vouches the Fenant in Tail, and the Tenant 
ich in Tail the next in Remainder, and the next in Re- 


to make a perpetual Bar of the Eſtate of the Te- 
nant; and of every ſuch Eſtate of Inheritance, as 


Demandant to have the Land of the Tenant, wha 


' 
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mainder the common Vouckee. This Recovery is 


at 


_ 
—— — — ** — 
— L— p — — - — . 


— — 


— 


22 doin af 


"= <a 


8 


* x Rep. 62, 


6 Rep. 42, 


ä 1 as PY 


t Wood's Inſt. 


5 3 Rep. 5. 


* x Inſt, 173. 


. 


at any Time hath been in the firſt or icon 
Vouchee or their Anceſtors ; whoſe Heirs they are 
of ſuch Eſtate; and as well of every Reverſion 
thereon dependant as of all Leaſes, Eſtates, Charg. 
es, and Incumbrances, derived out of any fach 
Reverſion or Remainder. ' And * the Force and 
Effect of a Recovery is to deſtroy all Eſtates in 
Tail, Remainder, or Reverſion, and Incumbrance; 
derived out of them; that a Perſon may be there- 
by enabled to ſell, give, or deviſe the Eſtate in 
Fee, or in what Manner he pleaſes ; and the Re. 
compence adjudged over ſhall go in Succeſſion c 
the Eſtate, as the Land loſt ſhould have done; 
and as it would not be reaſonable for the Heir to 
have the Land and Recompence in Value alſo, he 
can only claim the laſt, And this ſuppoſed Re. 
compence is the Reaſon why a common Recovery 
is a Bar to all that are in Remainder or Reverſion, 
as well as the Iſſue in Tail; whereas a Fine on!y 
bars the Heir in Tail, and not thoſe in Remainder 
or Reverſion, unleſs upon Non-claim in due Time; 
though ® Strangers are not barr'd by a Recovery 
and Non-claim, as they are in a Fine. 


194. 


A WIII, (See p. 83. N'. 143.) is called 2 
LAST WILL AND TESTAMENT, from its declaring 
the Teſtator's Mind in regard to thoſe Things be 
would have done after his Death. And * three 
Things are requiſite to the Perfection of a Wi: 
Firſt, Inception, which is the Writing of it. 8c. 
condly, the Progreſſion, being the Publication there: 
of: And thirdly. the Conſummation of it, which 
is the Death of the Party. In making a Will, tt: 
Teſtator ſhould do-it in perfect Memory, and | 
good Advice. There ſhould be two Parts, on: 
ro remain in the Hands of the Perſon that mad? 


4 it, 


It ſhould be ſigned, ſcaled, publiſhed, and declared 


L tz 9 
it, and che other with ſome Friend, FOR it may be 
leſs liable to Suppreſſion after the T eſtator's Death, 


in the Preſence of three or more credible Witneſſes. It 
It ſhould be wrote in one Hand, on one Sheet of | il 
Paper or Parchment, without Raſure or Interlinea- | 
tion; but f there be more than dag Sheet or Skin, | 1 
the Teſtator ſhould ſign and ſeal every. Sheer of the —— ö 
ſame, before the Witneſles preſent at the Execution. [| 
And when a Will is altered, it is done by Codicil, | 
which is a Supplement to it by Way of Explana- | | 
tion, Addition or Retraction, and“ it ought to be y $vinb, p. x; | 
annexed to it; and an Executor may oblige any . 2 i 
Perſon detaining a Will or Codicil, to deliver them | 
up by the Eccleſiaſtical Law, and recover them in | 1 


the [piritual Court. Alſo, if a Teſtator gives = Nelf, Abr. [| 
any Thing to a Perſun by Word of Mouth, i 1 
called a Nancupalive Mill, as being a verbal. De- 9 
claration of his Mind before a ſuficient Number of ( 
Witneſſes, and good to diſpoſe of perſonal Eſtate | 
but not Land: Yet no * Nuncupative Will, where- * 29 Cr.1ty 


by the Thing bequeathed exceeds thirty Pounds, WE 
is good, unleſs proved by three Witneiles, who 
were preſent at the making thereof, and bid by the 
Teſtator to bear witneſs; nor except it be made in 
the Time of the laſt Sickneſs of the Teltatur, and 
in his Houſe, or where he has been reſident ior 
ten Days before, if he is not ſurprized with Sick- 
nets from home: And no Evidence ſhall be reccived 
to prove ſuch Will after ſix Months from the 
ſpeaking of the teſtamentary Words, if the ſame, 
or the Subſtance of it be not committed to writing 
within ſix Days after the making: Neither ſhall 
any Probate of ſuch Will paſs che Seals till four- 
tcen Days after the Death of the Teſtator; and 
Proceſs iſſued to call in the Widow, or. next of 
Kin to the deceaſed, to conteſt ir, if they ſhould 
think fit. And all Witneſſes that are allowed to 4A. 
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1 Inſt. 112, 
lowd, 341, 


4 Weſt, Symb. 


Par. 1. lib. 2. nial of the willing departing of him, who allo; 


E 2 Rep. 31. 
Leon. 374. 


lh. 31,48, the Land: Alſo, it is either in Deed or in Law; 


52. 


\ 


ä K* 11 * 

be good Witneſſes upon Trials at Law, ſhall be 
good Witneſſes to prove any Nuncuparive Will, and 
the laſt Will will ſtand in force; but if two ilk 
are made of one Date, they are both void; 

if in a Wil chere are two Deviſes of the ſame Thirg, 
the laſt Deviſe ſhall take place, for as a latter Will 
overthrows a former, ſo the laſt Part of a Will is 


{uperior to the firſt. 


196, 


TE Ceremony or Coxvk VINO ESTATES, (See 
p. 34. N'. 57.) is the Inveſtiture or giving Poſic'- 
ſion as Livery of Seiſin; which © is the Teſtimo- 


the Seifin, from the Ti hing whereof Livery is 
made, and of the willing Acceptance of the P arty 
to whom given by his receiving it; firſt invented 

that the Public might have Knowlege of the Pal 

ſing or Alteration of Eſtates from one to another, 
and chereby be better able to determine the Riz! 
of Poſſeſſion, if the fame ſhould be conteſted, and 
they impanelled, or otherwife have to do concer?- 
ing the ſame. And this Livery relates to corpo- 
real, not incorporeal, Things; and where a Hou 
and Lands are conveyed, the Houſe is the chief, 
the Lands being incident thereto; wherefore |.i- 
very muſt be made of the Hovufe, and not upon 


in Deed, when the Grantor and Grantee, or Perions 
authorized by them for that Purpole, come to the 
Door of the Houſe, or ſome Part of the Land, 
and having declared the Cauſe of their Meeting, in 
the Preſence of Winefles they read the Deed or it: 
Contents thereof; and if by Attorney, the Pon! 
of Attorney; and then if it is a Houſe, they taks 
"0 Ring, Latch, or Key of the Door, and deliver 


tlic {ame to the Grantee, or his Attorney, Og! 
F | | R. 42, 


t 
R. D. do hereby deliver unto you O. V. Poſſeſſion and 
Seifin of this Meſſuage, or Tenement, and Appurte- 
nances, to hold to you, your Heirs and Aſſigns, ac- 
cording to the true Intent and Meaning of this Inden- 
ture. Whereupon the Grantee enters firſt alone 
and ſhuts the Door, and then he opens it, and lets 
in the reſt. Seiſin of Land is delivered in the 
{ame Manner; only inſtead of the Key, Latch, or 
Ring of the Door, a Clod of Earth, and a Twig 
or Bough of one of the Tre-s thereon, are deli- 
vered to the Grantee, or his Attorney, No © Per- 
ſon ought to be in the Houſe, or upon the Lands, 
when Livery is made, but the Perſons who make 
it, for all others are to be moved from it; yet if 
a Leſſee of the Grantor at the Time of making 
it is preſent, and contradicts the ſame, it is void. 


Livery in Law is that which amounts to the ſame 


as an actual Poſſeſſion ; as if the Grantor being in 
view of the Houſe or Land, faith to the Grantee, 
after Delivery of the Deed, I give ts you vyonder 
Houſe and Land, with their Appurtenances; t9 hold 


to you and your Hleirs; g9 into the ſame, and take Po, 


ſeſſion accordingly : After which, if the Grantee en- 
ters on the Land at any Time during the Life of 


the Grantor, it is a good Deed and Livery. 


197. 
Tux Form or ConTracTts, (See p. 34. N'. 
57.) or the Manner in which the mutual Agree- 
ment, whereby two or more Perſons promiſe and 
oblige themſelves to perſorm ſome Act or pay a 
certain Rent, is made. All * Contracts ought to 
be certain, perfect, and complete; for an Agree- 
ment to give ſo much for a Thing, as it ſhall be 
reaſonably worth, is void for incertainty : Sv is a 
Promiſe to pay Money in a ſhort Tirne, or to give 
ſo much if a Perſon likes it when he ſees it; but 
if one contracts with 
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Cattle 
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C Cr. Elia. 321, 


h Dyer, 91. 


iPerk. 112,114. 


another to ſell him ſoch See. Abr. 294+ 
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1 116] 
Cattle for Ten Pounds, if the Buyer does a certain 
Thing, or elſe to have Twenty Pounds, it is a good 
Contract, and certain enough : Or if one Perſon 
agrees with another to give him fo much for his 
horſe as A. B. ſhall judge it to be worth: When 4. 
B. hath Judged it, the Contract is compleat, and 
an Action will lie on it; though the Buyer ſhal 
have reaſonable Time to demand the Judgment ot 
A. B. but if the Buyer dies before the Judgment is 
4 Rp. 84, Siven, the Contract is determined. Alſo in? Con- 
@ Fulft, 15. tracts the Time is to be regarded, in and from 
which the Contract is made. The Words of a 
Contract ſhall be taken in the common and uſual 
Senſe, as they were taken in that Place where ſpo- 
ken; and the Law does not ſo much regard the 
Form of the Words, as the Subſtance and Mind 
of the Parties thereto. 


" EET Yor a a— ing, a6 


198. 
Tur SOLEMNITY or CONTRACTS, [See p. 34. 


No. 57.] or thoſe Things that are requiſite | in the 

making them, as giving them Earneſt, putting J 

the Agreement into Writing, that the Parties may 1 

lign it; making the Bargain betore Witneſſes, and 

the like. ; 

F 

| I 99. ] 

1 r til, Abr. in ara oF CONTRACTS; * [See p. 24. [ 
38. No. 57.] which imply in themſelves an Aſſumpit | in ; 
| raja to perform the ſame; for a Contract would be ( 
to no Purpoſe, if there were not Means to enforce p 

the Performance of it; yet to make them bind, 1 

there muſt be ſome lawful Conſideration, or Cauſe; 0 

Mans te he they being otherwiſe invalid. For if * one ſays to 1 
key, 459, 460. another, '1 will ſell you all my Lands or Goods; f 


and it is not agreed what the other ſhall give or pay 
for them; ſo chat chere "may Lo a Quid ro Quo, it 


18 


= 
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„ Es bes 6 3! 
is a Nude Contract, and void in Law; upon Non- 
rformance whereof no Action will ie; becauſe 
ex Nudo patio nm Oritur Afio; the Law ſup- 
poſing Error in making theſe Contracts; they be- 
ing, as # were, oF one Side only. 


200. 5 


Tux Expos1Tion or Deeps; [See p. 34. No. 
57.] whereby the true Intent 40d Meaning of them 
are declared; for this Expoſition is always reaſon- 
able without Injury to the Grantor, yet of the great- 
eſt Advantage to the Grantee, expounding upon 
the whole : So that if the ſecond Part of a Deed | | 
contradicts the firſt, ſuch ſecond Part is void; bur 
if it explains the former both of them ſhall ſtand, | 
It is alſo conſonant to the Rules of Law, | 


201. ; | | 
ExposiT1o0N or AcTs or PARLIAMENT ; [See | | 
p. 34. No. 57.] which ſhews the Extenſion of the | 
Words of the Law to Caſes unexpreſſed, yet hav- | 
ing the fame Reaſon : So that where one Thing is t 
Enacted, all other Things of the like Nature are 
included, Thus the Statute of Glouceſter gives | 
Action of Waſte againſt him that holds Land for | 
Life, or Years : For which Reaſon a Perſon ſhall 1 
have Action of Waſte againſt a Tenant for one j 
Year or half a Year, though without the Words | 
of the Act; becauſe within the meaning of it. The 
* Preamble of a Statute is like a Key to open the, 13. xx; 
intent of the Makers of the Act; and as it is 
deemed true, good Arguments may be drawn from | ö 
it. But the * beſt Way to explain a Statute is to » Plowg, 466. 
conſider what Anſwer the Lawgivers would pro-3 Nel. Abr. 265. 
bably have given to the Queſtion made, if propoſed | 
o them, Allo in * the Expoſition of 1 > 3 Reps 7. 
1 theſe — 
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to whom it is directed, upon the Plaintiff's finding 


42 Lil. Abr. 359. Writ to final Judgment. And in“ Superior as 


Leer 
theſe Things are obſerved; Firſt, what was the 
Common Law before the making of the Statute : 
Secondly, the Miſchief and Defect which the Com- 
mon Law did not provide againſt : Thirdly, what 
Remedy the Statute hath appointed: And fourthly, 
the true Reaſon of this Remedy: 


202. 


PRocrss, [See p. 34. No. 37. ] or the Beginning 
and Foundation of a Suit; which is either Origi. 
nal or Judicial; Original, iſſuing out of the Court 
of Chancery, under the Great Seal of England, 
and teſted by the King, commanding the Sheriff, 


Pledges of Proſecution, to compel the Defendar: 
to appear at the Return, before the Judges of the 
Court therein mentioned: And this gives Juriſdic- 
tion to hold Plea of that Matter: Judicial, which 
iſſues out of the Court, where the Original is re- 
turned after the Suit is begun: But to prevent 
Delay and Trouble, the preſent Practice is to ſue 
out the Judicial Writ firſt, and the Original any 
Time before Judgment is ſigned. 


203. 2 

ProcztninGs, [See p. 34. No. 37.] or the 
Manner in which a Suit, whether Real or Perſonal, 
Civil or Criminal, is carried on from the Original 


well as Inferior Courts, they muſt be regularly 
and formally entered, or they may be reverſed tur 
Error in the King's Bench. 


8 

JupcMenTs, [See p. 34. No. 37. ] which are 
the Sentences given by the Judges after hearing a 
| | | | Caulc ; 


rs Ht, EE OY” cue ee 


| ' 1g] 
Cauſe; and are either Interlocutory or Final: Ju- 
terlocutory, which the Court gives upon due Con- 
ſideration had of the Matter; whereby it appears 
the Plaintiff ought to recover, but remains un- 
certain What Damages are proper to be allowed: 
Therefore the Sheriff is commanded to aſſeſs Q 
them by a Jury, and acquaint the Court thereof. 
Upon his Report final Judgment is given, and 
Coſts are added by Way ef Increaſe, that the 
Plaintiff may ſuffer as little as poſſible : Final, 
whereby the Party is to have the Damages decreed 
by the Court, immediately given him. Every ” r Sk. 2r2, 
Judgment ought to be compleat and formal. One ge. 

. | 0 3 AT. 

Judgment cannot determine another; and the Jud- x. 
ges will not give Judgment againſt Law ; although | 
the Plaintiff and Defendant do agree to it. And 
* where a Judgment is partly by Common Law, : Salt. 4. 
and partly by Statute, that at Common Law may | | 
remain and be compleat without the other. Al- 
ſo, they are to continue till attainted by Error: . 4 H. 4 c 3 
And * if not above ſeven Years ſtanding, a Scire u pak. _ 
facias may be had to revive it without Motion. Cr. 1. B. K. 


| 205. 

ExzcuTions, [See p. 34. No. 55.] or the 
Means for obtaining Poſſeſſion of the Thing reco- 
vered by Judgment of Law, are either a Fieri fa- 
cias, an Elegit, or a Capias ad Satisfaciendum. 
This“ laſt is called by Sir Edward Coke, in Oppo- = rey. 87; 4 
ſition to others which he terms Final, an Execu- Ri 
tion with a Quonſque ; becauſe though it tendeth to | 
an End, it is not final; the Impriſonment of the 
Detendant not being abſolute, but only till he ſa- 
tishes the Plaintiff, The Fieri Facias commands 
the Sheriff to whom it is directed, to levy the 
Debt and Damages of the Goods and Chattles of 
the Defendant, that they may be rendered to the 
7, | Plaiatiff; 
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Plaintiff. The Elevi authoriſes the Sheriff to > 0 
liver unto the Plaintiff one Moiety of the Land, 


and all the Goods and Chattles of the Defendant, 


except the Beaſts of his Plough. And the Plaintif 


is Tenant by Elegit of the ſaid Moiety, till hi 


y 1.Inft. 117. 
260. 4 Rep. 52. 
2 Roll Abr. 574. 


whole Debt and Damages are paid. And the Ca. 
pias ad Satisfaciendum orders the Sheriff to take 
the Defendant, and ſafely keep him; ſo that he 
may have his Body ar the Return thereof, before 
the Court where the Judgment was given to make 
Satisfaction to the Plaintiff : And when Execution 
is not taken out within a Year and a Day, the Judg- 
ment muſt be revived by Scire facias ; which char- 
ges the Sheriff, to whom it is directed, to acquain: 
the Defendant, to ſhew Cauſe (if he hath any) at 
the Return. of the Writ, why Execution ought not 
to paſs againſt him on a Judgment recovered by 
ſuch a Perſon, at ſuch a Time laſt paſt, 


206. 


Tux Bouxps AvD LIMITSs or Cours, [Sec 
p. 34. No. 37. ] ſhew how far their Juriſdiction or 
Authority extend in adminiſtring Juſtice; for 
Courts have a general and a limited Power to . 
dreſs Wrongs and puniſh Offenders; and Y are 
either 


207. 


CourTs or REcokp, having Fase to hold 
Plea, according to the Courſe of Common Law, 
where the Debt or Damages is Forty Shillings, 0: 


above; or CovrTs NOT or Record that are un- 


able to hold Plea of Debt or Damages amount- 


ing to that Sum, or where the Proceedings are not 


according to the Courſe of Common Law, nor in. 
rolled. 
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208. 


Tak TzMmyporAL Cours | ſee the Analyſis] are 
THe COURT of CHANCERY, THE CourT or King's 
BencH, THE Court of Common PLEeas, THE 
Cour or ExCHEQUER, THE Cougar or THE Logp N 
STEWARD OF THE KinG's Housz, THE CoukT of ö 
MaARSHALSEA, THE CourT of ADMIRALTY, THE | 
CourT MarTrIait, THE HunDreD CourT, THe 
CourT LEET, THE Cour or Turn, Tart Cour | 
or PigrowDeR, JUSTICE-SEAT, SWAINMOTE, 
TAE CouRT or ATTACHMENT, THE CouRTs OF 
UNn1vERSITIES, THE CovkRT of HusTINGS, THE 
Cou Rr or CoNnscitnce, THE CourT of COoMMoN 
Council, THERE CHAMBERLAIN'S CourRT, THE 
WaRDMOTE, THE CourT OF HALYMOTE, THE 
Couxr or Cugsvs AqQuz, or WATERCOURSE, 
and THE CouRTsS or WALES. | 


209. 

Tas Count or CHancery, which is tlie 
Grand Court of Equity, inſtituted to moderate 
the Rigour of the other Courts that are tied to the 
ſtrict Rules of Common Law, having a twofold 
Juriſdiction; Ordinary and Extraordinary : Ordina- 
ry, whereby the Chancellor is obliged in his Pro- 
ceeding to obſerve the Laws, Statutes and Cuſ- 
toms of the Nation. This Court hath Juriſdiction 
to hold Plea of Scire facias for Repeal of Letters 
Patent, Petitions, Monſtrans de Droit upon Re- 
cognizances in this Court, Traverſes of Offices, 
to prove that an Inquiſition is defective; and 
wrong Executions upon a Statute Staple, &c. 
But the Execution upon a Starute Merchant is re- 
turnable either into the K. B. or C. B It alfo 
holds Plea of all Actions perſonal, by or againſt 
any Officer or Miniſter of this Court, and by . 
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372. 


122 | 

of Parliament, of ſeveral Offences and Cauſes. 
From it iſſue all Original Writs, all Commiſſions 
of Charitable Uſes, Bankrupts, Sewers, Ideots, 
L.unatics, Sc. that paſs des the Great Seal. 
The Proceedings of this Court are by Bill as 
in the King's Bench; though not inrolled on Rolls, 
but remain in Filaciis, being filed in the Petty Bac 
' Office. In proſecuting Cauſes, if the Parties de 
ſcend to Iſſue, this Court cannot try it by a Jury, 
but the Record is delivered into the King' s Bench, 
to be tried there. | 


210, 


* EXTRAORDINARY 3 Whereby the Chancellor 
proceeds Secundum æquum et Bonum, tempering the 
Rigour of the Law with the Sweetneſs of Equity, 
where Mercy mitigates the Severity of Juſtice, 
Ihis Court takes Cogniſance of Matters of Fraud 
and Deccit, for which chere is no Remedy at Com- 
mon Law: Of all Accidents, as relieving Obli- 


Zors, Mortg:igors, and others againſt Penalties and 


Forfeiture: d upon Statutes, Bonds, Mortgages, and 
the like; when their Intention was to pay the Debt 
or Duty ; bur ſome extraordinary Matter happened 
to diſable the Debtor ; and of all Breaches of Truſt 
and Confidence not executed. Alſo this Court at- 
fords Relief in all unreaſonable Engagments with- 
out Conſideration; or when a Charge hes upon 


one Man alone at Common Law, it will make 


others contribute to the Charge. It will diſtinguiſh 
a Man's Lands confounded with others; compel 
Men to perform their Agreements; reduce a gene- 
ral Cuſtom of a Manor, to a Certainty; relieve a 
Copyholder againſt the ill Uſage of the Lord; 
aſcertain Fines of Copyholders; decree for a Li- 
berty of Common, Fiſhing, or the like; and, up- 
on every [nterruption, order an Attachment; of 
Inclo- 
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Tncloſures to be made of Lands and Grounds that 
are Common, or for incloſing Lands in a Parith, 
forcing the Perſon to conſent upon an Equivalent, 
where others agree; for Recovery of Money or 

Land given to charitable Uſes, and miſapplied: 

It may determine who ſhall have the Tuition of 
an Infant; force unreaſonable Creditors to com- 
pound with an unfortunate Debtor ; make Execu- 
tors and others, give Security and Intereft for Mo- 
ney that is to lye long in their Hands; order the 
Performance of a Will eſpecially, if it concerns 
Land; confirm a Title, though the Writings re- 
lating thereto are loſt ; make Conveyances, de ective 
through Fraud or Miſtake, good and perfect; -en- 
force the Inrollment of a Deed, if neceſſary ; ob- 
lige Men to come to an Account with each cther ; 
avoid the Bar of an Action by reaſon of the Sta- 
tate of Limitations ; and Caſes of the like Nature. 
The Proceedings of this Court are by Bill of Ecut- 
ty, that ſets forth the Occaſion of the Bill, and 
prays Relief; and that there is no Remedy at Com- 
mon Law; and alſo defires Proceſs of Subpzna 
againſt the Defendant to compel h:m to anfwer the 
Charges of the Bill. In ſome Caſes it likewife prays 
an Injunction ; though the Bill muſt not be im- 
pertinent, Scandalous or Criminal; for if it ie, the 
Defendant may refuſe to anſwer it, til] that Part i is 
expunged, or upon a Motion, may obtain an Or- 
der to have it referred to a Maſter to report, whe- 
ther it be ſo or not; and if reported in the Affir- 
mative, the Court will, upon Motion, make an- 
dther Order for the ſame to be expunged, and that 

the Plaintiff ſhall pay the Defendant his Coſts oc- 
caſioned thereby, to be taxed by the ſaid Matter, 
After the Bill hath been ſigned by Counſel, and 
filed by one of the Six Clerks, f 2 Subpcena is 
taken out; which may be done before in Caſe of an 
Injunction but then the Bill muſt be filed, before 
R 2 the 
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the Return of the Subpœena. Upon the Defendant's 
Appearance, if there be no Cauſe for a Plea 
or. Demurrer, he puts in his Anſwer; then 
the Plaintiff replies, unleſs he files Exceptions 
againſt the Anſwer, as inſufficient, which muſt be 
ſigned by Counſel z and the Defendant hath Eight 
Days after Exceptions filed to ſubmit, whether he 
will put in a further Anſwer or not. If he refuſes, 
the Plaintiff may move to refer it to the Maſter, to 
look iato Bill, Anſwer and Exceptions; and cer- 
tify, whether the Anſwer is ſufficient in the Points 
excepted to, or not; which if reported inſufficient, 
the Plaintiff takes out a Subpcena againſt the Defen- 
dant for Forty Shillings Coſts, if the Anſwer was 

ſworn in Town; and Fifty Shillings Coſts, if the 
Anſwer was {worn in the Country, and takes out 
another Subpcena, returnable immediately againſt 
the Defendant, for him to put in a better Anſwer. 
This laſt Subpœna may be ſerved on the Defen- 
dant's Clerk in Court. But if upon the Maſter's 
Report of the Inſufficiency of an Anſwer, the De- 
fendant is adviſed, that it is ſufficient to a Com- 
mon Intent, he may except to the Maſter's Report, 
which Exceptions muſt be ſigned by Counſel, and 
delivered to the Senior Regiſter; and at the fame 
Time, Five Pounds depoſited with him, of which 
he gives a Certificate, a Copy whereof muſt be 
ſerved on the Plaintiff's Clerk in Court. After 
this, either Party may petition the Lord Chancellor 
to appoint a Day for arguing the Exceptions before 
his Lordſhip, If theſe Exceptions are allowed 
good, the Court orders the Deſendant to take back 
the Five Pounds depoſited with the Regiſter z but 

if over-ruled, the Court orders the Plaintiff to re- 
ceive the Five Pounds from the Regiſter, in Lieu 
of Coſts, in regard to ſuch. Exceptions, and the ar- 
guing thereof, When the Anſwer and Replication 
are filed, the Plaintiff takes out a Subpœna againſt 
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the Defendant to rejoin, and ſerves him therewith, 
or he may petition or move the Court for a Sub- 
poena to rejoin, returnable immediately, and that 
Service thereof on the Defendant's Clerk in Court, i 
may be good Service; and if his Witneſſes live in 
the Country, may in the ſame Petition, pray that 
the Defendant's Clerk in Court, may in four Days 
after Notice, join and ſtrike Commiſſioners Names 
with the Plaintiff's Clerk in Court, or in Default 
thereof, that the Plaintiff may have a Commiſſion 
for Examination of his Witneſſes, directed to his 
own Commiſſioners, For Witneſſes are examined 
upon Interrogatories in Court, or by Commiſſioners 
in the Country; and when this is done, an Eight- 
Day Rule is given to pals Publication; which be- 
ing expired, Publication of the Depoſitions is 
made, and the Cauſe ſet down to be heard on the 
Six Clerks Certificate, after .which follows the De- 
ree. The Officers in Chancery are 


21T, 


The CHancELLorR, or Chief Judge, ſtyled 

08D Hicn CHANCELLOR of GREAT-BRTITALIN. 

e is not made by Letters Patent; but per Tradi- 

onem Mug ni Sigilli fibi per Dominum Regem; and 

y his Oath, he is to ſec all Things concerning the 

ourt of Chancery diſpoſed according to his Ad- 

ice. It ® belongs to him ratione Officii, to pro- s Flecn. 

dunce the Cauſe of Summons at the Beginning of Lib. 1. C. 3. 

Parliament; to be Prolocutor in the Houſe of 

ords by Preſcription-; to appoint Juſtices of the 

ace; he being Conſervator of the Peace through- 

t all England, by Preſcription. He * is to be «Co. Lit, 96, 

clent in the King's Councils, and viſit all Hofpi- * 

and free Chapels of the King's Foundation. 

de if the Ordinary offers to viſit them, a Pro- 4 F. N. B. 42. 

tion lies. He * receives and keeps all Biſhop- « x4. 1v. C. 18. 
p ricks Wood'aIng. 450. 


nicks and Baronies, that are void and fallen into the 
King's Hands. It is his Privilege to preſent to all 
the King's Benefices under Twenty Pounds, except 

# Plowd. 528. thoſe by Lapſe : Yet * theſe Preſentments muſt pi 
33 Ed. il. under the Great Seal; but it appears by the 
F. N. B. 35. 22 Ed. IV. C. 18. that it belongs to the Chancellor 
Virtute Officii, to preſent to all the King's Churche: 

21 Hen, VIII. under the yearly Value of Forty Marks. Ile 


4s 


S. 13. may retain three Chaplains, Attendant on his Per. 

ſon, who may purchaſe Licences, or Diſpenſations 

to have and keep two Benefices with Cure of 
» H. vm. Souls. Alſo * he may paſs Things through the 
C. 11. Seals, without paying any Fees. 


212. 
111 K. 2. C. 2, The MasrER or THE Rolls is one of the 
greateſt Officers and Magiſtrates of the Ream, 
He hath judicial Power; is the Chief of the Mal 
ters in Chancery, and Keeper of all Records, 
Judgments, Sentences and Decrees given in thi; 
Court. 


213. 


The . MasrERS IN CHANCERY, who, 
except the Maſter of the Rolls, uſually ſit in Court 
1 as Aſſiſtant to the Lord Chancellor; and Reference 
[ touching Matters of Practice, and other I ing 
are made to them; upon which they make they 
Reports. Alſo they adminiſter Oaths, take ff, 
davits, Acknowledgments of Deeds, Recogt 
Zances, and the like. | | 


214. 

The S1x CLtrks, who file all the Proceeding 
in Equity, and iſſue out ſome Patents that pals 04 
Great Seal. | 
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215. 


The TwENTY-FOUR 1 who make out 
all original Writs. 


216, 
The RroisrER, who enters up all Orders and 
Decrees. 
217. 


The Masr ER oF THE SUBPOENA OFFICE, who 
makes out all Subpœna's. 


218, 


The EXAMINERS, who take the ee of 
Witneſſes, and make Copies of the ſame. 


219» 
The Crterk or THE ArFIDAVIT Orrice, who 
files all Affidavits. 
220: 


The CLERK or Tur Rollis, ſits conſtantly in 
the Rolls, to ſearch for Deeds, Offices, and the 
like; and make Copies of the lame. 


221, 


05 

2 The CLERKs OF THE Pzriry-Bao OFFICE ; 
et bo have a great Variety of Buſineſs in making 
F. Out Writs of Summons to Parliament, Conge 
th D* Aires for Biſhops ; Patents for Cuſtomers ; 


Liverates upon Extents of Statutes Staple, and Re- 
covery of Recognizances torteited, Se. 


222. 


The AccounTanT GENERAL, who receives 


he Money ordered to be depolited in Court, and 
pays ic by Order. 


2 | 223. The 
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223. 
The Szxjrant aT Anus, Who apprehend; 


224. | 
The Wax DEN or Tür FzET, who receives 
ſuch Perſons as are committed by the Court. 


225. 


The CI ERK or Tur Crown, who writes and 
repares ſpecial Matters of State for the Great Sea] 
b Order of his Majeſty, or Council. 


226, 


The CIERK or THE HANAPER, who enters the 
Effect of Charters, - Patents, Commiſſions and 


Writs in a Book, and collects the Fees due fo! 
them. 


227. 
The CIEREK Or THE PRESENTATIONS for Bene 
fices of the Crown in the Chancellor's Gift. 


228. 


The CIkak oF THE APPEALS, on Appeals from 
the Court of the Archbiſhop to the Court of Chan. 
cery, and divers other Officers who are conſtituted 
by the Chancellor's Commiſſion. | 


229. 


The Couxr or Kinc's BEN, is the cha 
Court at Common Law, called Curia Damm 
Regis; becauſe it formerly followed the King, wn 
tried Cauſes himſelf, which is the Reaſon why on 


ginal Writs are returnable Coram Nobis Ubicuni 
fuerim 


C2 - * 


the Marſhal: By Original, which is a Writ iſſuing 
TRE e | I | : Out 


N 


C s 


fuerimns in Anglia; and the King is ſtill preſumed 
dy Law to fit in Perſon, whereby this Court exer- 


ciſes ſupreme Authority ; and is divided into the 
C Row SIDE and PLEA SIDE. | 


* 


230. 


The Crown Sp, that determines all Criminal 
Matters, wherein the King is Plaintiff, as Treaſons, 
Felonies, Breaches of the Peace, and all Cauſes 
proſecuted by Indiftment, Inquiſition or Informa- 
tion, or removed hither by Cz tiorari. 


241. 
The PLza Sip E, which hath Cognizance of all 
perſonal Actions, by Bill or Writ, as Actions of 


Debt. Caſe, Detinue, Covenant, Account againſt 
an Officer, Miniſter or Clerk of the Court, or 


otherwiſe: Of all Real and Mixt Actions, as 


Ejectment, Replevin, Treſpaſs, Quare Clauſum 


fregit, Waſte, and the like; and ot all Actions 


againſt Perſons in the Cuſtody of the Marſhal 
of the Court; as every one ſued here, is ſuppoſed 
to be. Alſo this Court may examine and correct 
the Errors of the Common Pleas, and other infe- 
rior Judges. It can reverſe a Judgment given in 
the King's Bench in Jre/and, It can repeal the 
King's Letters Patent by Scire facias. It grants a 
Habeas Corpus on Motion, to relieve Perlons 
wrongfully impriſoned. It reſtores Freemen un- 
juſtly disfranchiſed ; and may bail any Perſon 
whatſoever, where bailable by Law. The Pro- 
ceedings of this Court are by Bi, or Original: 
By Bill, which is the beginning an Action by Way 
of Declaration, where there is no Occaſion for a 
Writ to make the Defendant appear ; he being an 
Officer of the Court, or actually in the Cuſtody of 
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out of Chancery, and obliging the Defendant to 
appear in this Court; though a Bill of Miadleſes 
& Latitat are uſed to ground an Action; except 
againſt privileged Perſons, or in Pjectment, and a 
few other Caſes, If the * Cauſe of Action is Ten 
Pounds or above, an Afﬀidavit muſt be made by 

the Plaintiff of ſuch Debt; but if the Cauſe of | 
Action is under that Sum, the Defendant muſt be 
perſonally ſerved. with a Copy of the Writ ; Eight 
Days after the Return whereof, he is to file Com- 
mon Bail; or the Plaintiff, after Affidavit of Scr 
vice made, may file it according to the Statute : 
but when a Defendant is arreſted, he hath Twenty- 
four Hours to go where he pleaſes to get Bail, th: 
Sheriff's Officer being prohibited by 2 Geo. II. 

C. 22, during that Time, from carrying the Perſon 
arreſted to a Tavern, Alchouſe, Sc. or to the 
Houſe of an 8 without the free and volun- 
tary Conſent of the Party, or to carry ſuch Perſon 
to Priſon, or take any Reward for keeping him out 
of Gaol. Alſo he hath four Days, if arreſted in 
London or Middleſex, to file Special Bail; and ſix 

Days if in any other County. After Bail is per- 
fected, a Declaration is filed, to which the Detcn- 
dant demurrs or pleads, If he pleads, the Plaintiff 
replies, upon which [flue is joined, (though ſomc- 
times the Defendant rejoins, the Plaintiff fur-re- 
Joins, the Defendant rebuts, and the Plaintiff ſur- 
rebuts) then the Cauſe is heard, Judgment given, 
and Execution taken out. . Officers of this 


| Court are, 


232. 
The CHIEF Jvsrick, created by Writ. 
| 233. 
TREE OTHER e made by Letters 
Patent, 


234. The 
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234. 
The CLznk oF THE CROWN, who frames, reads, 
and e all Judgments. 


„ 
The SzconDary, or Deputy to the Clerk of the 
Crown. 


The CIERK or THE e who draws up all 1 
Rules and Orders relating to the Crown Side, ii 
| *37- | i 

The Carzr CLEREk, who ſubſcribes all Writs | 
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and other Proceedings; examines Matters referred 
to him, and makes his Report thereon, taxes 
Coſts, and informs the Court in Point of Practice. 
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238. 


The SEcON DAR Y, who attends the Court, and 
officiates for the Chief Clerk. 


_— 
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239. 
The Drury to the Secondary, who ſtamps all _— 
Latitats, Attachments, Habeas Corpus's, Certio- 9 
raries, Scire facias, Procedendo's, Elegils, Reftitu- = 


tions, Habere facias Poſſeſhonem et Seifinam, Super- 
ſedeas, Prohibitions, and keeps Remembrances 
thereof; ſo that a Perſon may know if any of theſe 
Writs are made out, by ſearching with him. Alſo 
all Writs returned, Poſtea's, Writs of. Error, and 
Affidavits of Debt, except thoſe concerning Bills of | 
Middleſex, are filed in this Office. He generally i 
receives the Money ordered to be paid into Court. 1 
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240. 


The Cusros Ba RvfUn files Originals and other 
Writs, whereon Proceedings are had to Outlawry, 


examines and ſeals all Records of Miſi prius for 
Trials at the Aſſizes. 4 


* 


p | 241. 
The Two CLerks or The PapERSs, receive all 
| Special Pleas, Demurrers and Pleadings, ſigned by 
|| Counſel, and make up the Paper Books thereof; 
1 _- (which the Plaintiff's Attorney always beſpeaks) 
whereon a Rule is given for the Defendants At- 

| | torney to bring it to him again to be entered in four 
1 Days, or Judgment to go by Default. They en- 

| ter down in their Books, the Names of Cauſes to be 


| heard, and attend the Court, and read Affidavits, 
5 Records and Proceedings. 


242. | 
The CLERK or THE DECLARATIONS, with whom 
is left all Declarations, where the Defendant's At- 
torney is not to be found, and he makes an Alpha- 
betical Paper of ſluch Declarations, that the Defen- 
dant's Attorney may, upon ſearching, have the 
{ſame delivered to him. With him is alſo filed a 


Copy of Declarations againſt Priſoners and Officers 
of the Court. A 


| gia 243. og 
The S16nzxzs or Bills or Mippitestx, who 
ſtamps Eills of Middleſex, and keeps an Entry of 


the Names of the Plaintifis and Defendants therein, 
and all Aff.davits of Debt, concerning ſuch Writs. 


244. 

The Crzrk or The RuLEs, takes notice of all 
Rulcs and Crders made in Court, except thoſe of 
eng e the 
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the Crown Side, and afterwards draws them up, 
and enters them in a Book at large, With him are 
given all Rules of Courſe on a Cepi Corpus, Habeas IC. 


Corpus, Writs of Enquiry, Sc. and files all Affida- 
vits, except thoſe of Debt. Py 


245. 


The CLERK or THz ERRORS, allows all Writs 
of Error, and makes Superſedeas thereupon into 
any County, He alſo makes Tranſcripts of Re- 
cords, to be carried either into the Exchequer- 
Chamber, or Houſe of Lords, 


246. 


The CIERK or TRR Common Bails AnD 


PosTEAS, who files the Bail-Pieces, and marks the. 
Poſteas. 57 | 


447 

The CLERK or Thus DockETs, who enters all 
Jadgments, Iſſues and Proceedings in this Court, 
and keeps Dockets thereof, He likewiſe keeps 
gone Book for entering Commitments and Surren- 
Pers; and another for entering General Iſſues. 


248. 


be Filazers, who make out Meſne Proceſs 
fter the Original, in ſuing to Qutlawry, and have 
e Benefir of all Proceſs and Entries thereupon. 


* 249. | 
The MasTzR or THE Star-Oprice, who keeps 


: he Great Seal for ſealing of Writs in this Court, 
d iche Common Pleas. 


250. The 
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, We 


lf 2.50. 
| | The MaxskHAL, or his Deputy, always attends 
| 


the Court, to receive into his Cuſtody ſuch Perſons 
as ſhall be committed. 


ti | 251. 
9 * Ceves, who makes Proclamation of ſu. 
moning and adjourning the Court, calls Non-Suits, 
and ſwears Jury-Men and Witneſſes, And the 
1 TipsrArr, who attends each of the Judges at hi; 
Chambers, and takes Perſons into his Cuſtody by 
Rule of Court, or a Judge's Warrant. | 


252. 
The CourT oF Common. PLEAS, which extend 
itſelf throughout England, and is called COMMUNia 
| PLaciTa , "becauſe the Pleas and Controverſies be. 
4% tween common Perſons, are there tried and deter- 
| mined ; and ſeems to have been erected for the E, 
of the Subject, and Diſpatch of Buſineſs. Thi; 
Court has been always kept at Weſtminſter ; though 
ſome fancy it was moveable from the Words & 
Magna Charta, which ſay Communia Placita non ,. 
| quantum Curiam noſtram, ſed teneantur in aliquo Lo 
certo; the Words Communia Placila, not meaning 
the Court of Common Pleas, as their preſent Ide 
4 repreſents, but the Actions ariling between Subject 
and Subject; fo termed to ſhew the King is it 0 
f Manner concerned therein: And therefore this Sen. 
| tence in Magna Charta, amounts to no more thai 
a Promiſe made by the King to redreſs the public 
Grievances, by fixing a Court in ſome convenient 
Place for trying thoſe Suits, that the Subject mig 
not be put to the extraordinary Expence of follow 
ing the Curia Domini Regis, in which they we'll 
profecuted, For the Courts belonging to ti 


King, were then kept in his Palace, and movead| 
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with the King's Houſhold. With this Opinion, 
Gwyn in his Preface to his Readings, coincides, by 


called the King's Courts, viz. the King's-Bench, 

and the Exchequer, Nor does Sir Ed. Coke, in 
the Preface to the Eighth Report, prove otherwile ; 

he only affirming his Opinion to be, that the Court 
of Common Pleas was conſtituted before the Con- 
queſt, and not by Magna Charta, by reaſon there 
were Fuſticiarii de Banco at that Time. It is true 
there were Juſtices, ſo called at the Time he men- 
tions, but that does not aſſert the Exiſtence of the 
Court; theſe Juſtices receiving their Name from 
ſirting in the Curia Domini Regis in Banco, that is, 
in Open and Solemn Court. The Cognizance of 
this Court reacheth to Actions real, that concern 
Inheritances, by which Fines and Recoveries z z paſs 
to perſonal Actions of Things Tranſitory, as Mo- 
ney, Goods and Chattels perſonal ; to Mixt Ac- 
tions partaking of the Nature of both, as Eject- 


covered, not only the Land or Parſonage, but 
likewiſe Damages for Diſturbance and Derainer ; 
to Actions popular, as Decies tantum, Champerty, 
Maintenance, and the like; to Actions penal ot 


for the ſame: And to Actions by Bill againſt Offi- 
28 and privileged Perſons of the Court. It hath 
likcwiſe Cognizance of Caules by Kecordare facias 
loquelam, Pone or Writ of falſe Judgment; and 
can grant Prohibitions to keep Temporal and Ec- 
Z cleſiaſtical Courts within due Bounds. The Pro- 
Neeedings of this Court are always by Original; and 
be E irſt Judicial Writ is a Capias; which is re- 
orzable as well as all the others Coram Jufticiorits 
Aris apud Weſtm, * Officers of this Court are 


253. The 
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ſaying that till Henry the Third granted (i. 2. rati- 
fed) the Great Charter, there were but two Courts 
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ments, Quare Impedit, and Waſte ; wherein! is re- 


Debt, Se. upon any Statute, which gives a Pe- 
nalty for the Breach thereof, to thoſe who will ſue. 
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The Lorxp CutEr Jusricz, AND THREE orutz 
Josrieks, created by Patent, Quam din ſe bent 


Leſſerint. 


wh 4, 254. 

The Cusros Brrvium, is the Chief Clerk in 
this Court, who receives and keeps all Writs and 
Records of Ni, prius, who carries them into the 
Treaſury of Records. He alſo enters the Writs of 
| Covenant and Concords of all Fines, and makes 
1 out Exemplifications, and Copies of all Writs and 
i ' Records, 


7 Age": 11 

The TüsERE PRoTHonoTARIEs, who enter ard 
enroll the Declarations, Pleadings, Aſſizes, Jug: 
ments and other Proceedings: They make our Je. 
Wes nire facias's, Habeas Corpus's, Writs of Enquiry, 
| Executions, Seiſins and Privileges, Habeas Corps, 
1 | cum Cauſa, procedendo, Scire Fatias's, Audita Que 
| 3 rela's, Falſe Judgments; and all Proceſs upor 
| | Prohibitions. They alſo inroll all Recognizaice: 
„ acknowledged in Court. 8 


| | 236. 
The Tax EE SECONDARIES, who are Aſſiſtants 


to the Prothonotary in the Execution of thr 
Office. | 


| 257. 
4 The CrERK or THE WaRRaNTs, enters {| 
Wl | Warrants of Attorney, inrolls Deeds of Bar:zai 
"8 and Sale, and Eſtreats in the Exchequer ; and al 
Ul Hives, Fines and Amercicaments, 
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238. 
The CixRk of THe Essorexns, who keeps the 
Roll, whereon Non-Suits and Efloigns are « every 
He alſo provides and numbers the Rolls of chis 


Court, which he makes up (after written) each 
Term, in Bundles. 


| 259. 

The FiLAz ERS, who make out all Proceſſes bes 
tween the Original Writ and Declaration, They 
alſo enter the Defendant's Appearance, and make 
out all Writs of View and Superſedeas. 


260. 
The Fovk ExX1GENTERS, who make all Exi- 


gents and Proclamations, in Order to an Outs 


lawry. 


261. 


The CiIxRER or THE Jualzs, who makes Writs 
of Habeas Corpora Juratorum, and enters the Con- 
tinuances, till Ape on. 


Io 262. 
The CLERK Or THE IMROLLMENTS, who returns 


all Writs of Covenant, Entry and Seilin. eee 


inrolls Fines and Recoveries. 


263. 
Tbe CLtkK or THz Kino's SILVER, enters che 
Subſtance of the Writ of Covenant, 


264. 
The CuixocRAPHER, ingroſſes and delivers the 
Indentures of Fines to the Parties. 
| 205: The 
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1 The Cirkk or THz OuTLAwRY, Who make: 
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The CLERK or THE Errors, allows the Writs 
of Error; makes out Writs granted for the Defen- 
dae eggs, the Writ of Error, and. certifies 

nto-the King's Bench, all Records upon Writs of 
Error, returnable into that Court. 

267. 

The CLenx or THe. TREASURV, keeps the Re- 
cords of the Court; makes up and ſeals all Records 
of Nift prius; takes for all Searches in the Tres. 

ury; and makes all Exemplifications of Records 
lodged there. 


4 hab 1 , a 2 J. 268. ? 
The PROCLAMATOR AND Frrsrarrs. , 
269, 


The Covxr or Excntquer, which took its 
Name'a Tabula ad quam :affidebant, and was erectec 
by William the Conqueror, after the Model of the 
Tranſmarine one, eſtabliſhed in Normandy long be- 
fore that Time: And as the Norman Exchequer 
was Ambulatory, and the ſupreme Court of that 
Dutchy, where the Lords gave final Judgment, 
concerning Things of the greateſt Importance; iv 
the Engliſh Exchequer was a Court held before the 
King (moving with his Houſhold) of the higheſt 
Juriſdiction ; the Acts whereof, were not to be en- 
amined by any of the Ordinary Courts; having 
Authority touching the Prerogative, as well as the 
e : Revenue 


Revenue of the Crown ; being the Repoſitory for 
the Records of all other Courts. It is divided into 
two, Parts, viz. the Court of Exchequer, wherein is 
tried all Cauſes relating to the King's Treaſury and 
Revenue; and the Receipt of the Exchequer, wherein 
the Roya} Revenue is received and paid. The 


and Common Law. The Court of Equity is he 


Proceedings of this Coprt, are according to Equity 


before the Treaſurer, Chancellor and Barons, but 
uſually before the Barons only, who determine 


Cauſes by Bill and Anſwer, agreeable to the Prac- 
tice of the Hizh Court of Chancery. In theſe 
Suits, the Plaintiff is imagined to be Debtor to the 


King; though it is not material whether he be ſo or 
not; it being Matter of Form. The Court of 
Common Law is held before the Barons alone; and 


here the Plaintiff is likewiſe ſuppoſed to be ſome 
Way accountable to the King. The leading Pro- 
cels is either a Subpæ na, or Quo minus. This laſt 


gOtsS into Wales, where no Proceſs of the King's 


Bench or Common Pleas ought to have Effect, 
except the Capias Uilagatum. The Officers of this 
Court, are 


270, 


The LoxD TREASURER; whoſe Office being 
eſteemed too great a Taſk for one Perſon, hath of 


late Years been executed by Commiſſioners, 


271. 


The CHANckLLOR, who hath great Authority 
in the Management of the Royal Revenues; being 
commonly the firſt Lord of the Treaſury; but 
when there is a Lord Treaſurer, he is Under- 


Treaſurer. 
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| 27%. 

The Load CIT Baron, AND THREE OoTRER 
Barons, to whom the Adminiſtration of Juſtice is 
committed, in Cauſes between the King and his 
Subjects, relative to the Exchequer and the King's 
Revenues. They are called Barons; becauſe Ba- 
rons of the Realm were uſed to be employed in 
that Office. 


1 | 273» 
The Pursnzs Baron, who adminiſters the Oath 
of all High Sheriffs, Under Sheriffs, Bailiffs, Au- 
ditors, Receivers, Collectors, Controllers, Sur- 
veyors and Searchers of all Cuſtoms in England, 


274. 


The King's REMEMRRAN CERN, Who hath all 
Manner of Informations upon penal Statutes uſed 
in his Office. He calls to account in open Court, 
all the great Accountants of the Crown, makes out 
Writs of Privilege, enters Judgments, and files al! 
Proceedings by Bill and Anſwer, 


275. 
The Loxn TREASURER's REeMEMBRANCER 
makes out all Eſtreats, ſets down in his Book the 
Debts of Sheriffs, and takes their foreign Accounts. 
2 likewiſe iſſues out Writs and Proceſs in many 
Acaſes, 

| La; wal. 5 

The Two CHAMBERLAINs, who keep the 
Keys of the Treaſury, where the Records and 
Book of Doomſday le. They alſo preſerve the 


Standards. of Money, Weight and Meaſure, = 
e if PE 5 7 


(ur ] 
at in Court if they pleaſe, but not intermeddle 


with any Thing, unleſs relating to Sherills, | in the 
chooſing of n ny have a Vote, 


"SPP." 
The Ciznx or THE PiPx, into whoſe Cuſtody 


Water through a Pipe, all Accounts and Debrs due 
to the . 


1 278. 
The ConTROLLER or THE Pipe, writes out 


Summons's twice every Year to Sheriffs, to levy. 


the Farms and Debts of the Pipe, of which he 
keeps a 0 Controllment. | 


279. wh 
The CLerk or THE EsTREATS, who receives 
the Eſtreats out of the Lord Treaſurer's Remem- 
brancer's Office, and writes them out to be levied 


for the King, and he makes Schedules of ſuch Sums 
cſtreared, as are to bebe. 


280. 


The Fox RIO OyPostr, who oppoſes or makes 

a Charge on Sheriffs, and other Officers, of their 
Ween Wax, i. e. Fines, Iſſues, Americaments, 

Recognizances, and the like, certified in Eſtreats 
annexed to the Writ under the Seal in Green Wax, 

pnd delivereth the ſame to the Clerk of the Eſtreats 
d be 85 in * 


. 


; The AvvriTtors, who take the Account of che 
Feccivers of the King's Revenue. 


282. The 
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2532. | 


The Foun Teilzzs, who receive all | 
due to the King, and give the Clerk of the Pells a 
Bill to charge him therewith, and pay all Money 


8 to the ane of 4 Auditor of the 


| 283. | 
The C.znk or TRT PELLs, who enters on the 


Pellis Receptorum every Teller's Bill, and on the 
Pellis Aae, by vbat Tru the Money was 


* 


284. 


The Cuenk OF THE Ninrts, who enters on a 
Roll, all ſuch Sums as are NVibiled by the Sheriff, 
upon their Eſtreats of Green Wax, and delivers the 
3 ſame into the Remembrancer's Office, to have 
ö | Execution done upon it for the King. 


285, 
The 8 or THE PLEAS, in whoſe Office, 
all Officers and privileged Perſons, are to fue and 


| | be ſued; and alſo all Actions proſecuted at Cour 
WV mon Law. 


286. 
Arid OTHER INFERIOR OFFICERS. 


287. 


I The 1 8 or THE Lok STEwarD or THI 
12. 3 nft, 


* Kinc's Hovsz ; the Judge whereof, is the Lol 
Steward, or in his Abſence, the Treaſurer 2M 
Controller of the King's Houſe, and Steward of 0 
Marſbalſca, who may enquire of, hear and dete ' 

| ming 
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53 
mine all Treaſons, Murders, Manſlaughters, Blood - 
ſhed, and other malicious Striking, whereby Blood 
is ſhed in any of the Palaces and Houſes of the 
King, or where his Royal Perſon abides. 
74 444 7 $45: . BN 4 


The Covkr or Maxsnaisz aA; whoſe Power 
extends, twelve Miles about V bitehall. It is a 
Court of Record to try and determine Cauſes be- 
tween the King's Servants; having Juriſdiction of 
all Matters within the Verge of the Palace, and of 
Pleas of Treſpaſs, where either Patty is of the 
King's Family, and all other perſonal Actions, 
wherein both Parties are Servants to the King. 
The Proceedings here are either by Capias, or 
Attachment, which is ſerved on the Defendant by 
one of the Knight Marſhal's Men, who takes a 
Bond for his Appearance at the next Coutt; upon 
which Appearance, he muſt give Bail to anſwer the 
Condemnation of the Court; and the next Court- 
Day after Bail is taken, the Plaintiff muſt declare, 
and within four or five Court-Days, the Cauſe is 
brought to Trial, according to the Cuſtom of the 
Common Law Courts. But if the Cauſe is conſi- 
Woerable, it is uſually removed into the King's- 
bench or Common Pleas, by Habeas Corpus cum 
WCov/a. The Judges of this Court are the Steward 
; of the King's Houſhold ; the Knight Marſhal for 
: ne Time being, and the Steward of the Court, or 
| 9. Alſo this Court is kept twice a Week 


is Deputy 
Stark. 


THI k 289. | 
cou The Covar or ADMIRALTY, is a Court of * 4 tat. 13 || 
cord to decide all Maritime Cauſes. The Pro- 735: 9 
U eedings are in the Name of the Admiral by Libel. "of 

Ind the Plaintiff and Deferidant enter into a Bond Wl 
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4 lad. 266. C. x, Though it hath Cognizance of certain 


1 Weſt, Symb, 
Lib. 4. Sect. 


. 
for Appearance, 4 to abide the Sentence of the 


4 7 
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, 1 RT, 2090. 71 0. | 

The CouxT MARTITIAIL, is for puniſhing Deer. 
tion, Mutiny, and all other Offences of Soldiers, 
in Time of War. For. if ' any Perſon in-Commil. 
ſion in Time of Peace, gives Sentence of Death ac- 
cording to the Martial Law, it is againſt Magna 
Charta, and Murder; though late Acts of Parlia- 
ment have enabled the King to hold Courts Mar. 


tial in Time of Peace. 


The Couxr Coux r, is for the Government of 
the County. The Power of this Court is much 
reduced by Magna Charta, whereby Nullus Vice. 
comes, Conſtabularius, Coronatores, vel alii Ballivi 
naſtri teneant. placita Coronæ noſtræ; and by 1 Ed. IV. 


Treſpaſſes and Debts under Forty Shillings; and 
by Virtue of the Writ of Juſticies, above that Sum. 
This Court is held once every Month by the Sher ff, 
or his Deputy. 0 


292. 


The HunpRED Cour, of which there are ver A 
few or none remaining ſince the 14th of Ed. III. n 
whereby their Power devolved *.to the Con ve 


Court, but what are Franchiſes ; wherein the She. 
riff hath not any Thing to do by his ordinary Ju 
riſdiction, unleſs they of the Hundred refuſe to d 
their Duty. 0 "+ os 
| 293. 1 
The Court Baron is kept by the Lord of 


Manor, either by Common Law, or new - 3 
| Moan ge * 


| 1 145 ] 0 
cummon Lat, where Freeholders being Suitors, are 
the Judges, and may keep the Court once every 
three Weeks to try Actions under Forty Shillings : 
Though on 4 Recovery of Debt, they have not 
Power to make out Execution, but muſt diſtrain 
the Defendant's Goods, and retain them till Satiſ- 
faction made: By Cuſtom, concerning Copyholders 
and cuſtomary Tenants, from whence this Courc 
is called the Cuſtomar) Court; taking and, paſſing 
Eſtates by Surrenders, Forfeitures and Admittances. 
Jr is held but once or twice in the Year, unleſs on 
Purpoſe to grant an Eſtate, and then ir is called a 
private Court. The Homage Jury of this Court 
are to enquire that their Lord doth not loſe his Ser- 


vices, Duties and Cuſtoms ; and that the Tenants 

keep their Lands and Tenements in Repair. 
They are to preſent all common and private Nu- 
; ſances, which may prejudice the Lord. And 
publick Treſpaſſes, muſt be puniſhed in this Court 
Y by Amerciament, on preſenting the fame. And 
by Statute Exzenta Manerii 4 Ed. I. divers Things 


are to be inquired of by this Court. 


294. 


The Couxr Leer, * which is called tbe View of * luſt. 261, 
Fraukpledge, becauſe the King is to be there certi- **3: 
| lied, how many people are within every Leet, and 
have an Account of their good Manners and Go- 
vernment. And every Perſon of the Age of twelve 
Years, who hath remained there a Year and a Day, 
may be ſworn to be faithful to the King. Alſo it 
is a Court of Record, ordained for puniſhing Of- Danv. Abr. 
fences againſt the Crown, having Juriſdiction of 1 III. x 
al Offences under High Treaſon; but thoſe puniſh- , H 45 
ed with Loſs of Life or Member are only to be pre- 4 Kd. Vi. 1 
ſented here, that they may be certified to the Juſ- _——_ 
tices of Aſſiſe. 1 The Judge, who is tlie 9 2 6 Rep. 12. 0 
| SER 8 | | of Inſt. 199 
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| * xlaft, 215. of the Manor, hath Power to ele& Officers; and 
72. 


keeps the Court twice a Year, 7. e. within one 
Month after Eafter and Michaelmas, at a certain 
Place within the Precinct; but if it has been 4 
Cuſtom to keep this Court at any other Time of 
the Year, it is good if due Warning is given. 
The uſual Puniſhments of this Court are Fines and 
Amerciaments, for which the Lord may have Ac- 
tion of Debt; tho? the, firſt is aſſeſſable by the 
Steward, the latter by a Jury compoſed of twelyc 
Freeholders, or Reſiants. | 


295. 


 YCromp.Jurifi, ''The ? Cougr or Turn, is a Court of Record 


230. Ft, and the King's Leet through all the County, of 


P. C. 55. which the Sheriff is Judge; and derives its Name 
from the Sheriff 's taking a Turn or Circuit abont 
his Shire, and holding this Court in ſeveral Places; 
for the Word Turn, properly taken, doth not ſig- 
nify the Court of the Sheriff, but his Perambula- 
tion, Alſo, the Sheriff may enquire in his Turn of 
Treaſon and Felonies, by the Common Law, as 

2 Wood's Inſt. well as the loweſt Offences againſt the King“; but 

great Part of the Buſineſs of the Turn and Lect, 
through the Negligence. of Sheriffs and Stewards, 

+37 Ed, III. c. hath devolved on the Quarter-Seſſions. This * 

15 Court is to be held within a Month after Ez/-r 
and Mic haelmas; and if it is held in any other 
Manner, the Sheriff loſes his Turn for that Time. 


296. 


„ last. 22. The Coukr or Pitzpowpts, is a Court of Re- 


cord held in Fairs during the Time they laſt, co 
Juſtice to Buyers and Sellers, and for Redreſs 0! 
Diſorders committed in them: So called, becaulc 
they are moſt uſual in the Summer, when the Suit. 
ots to the Court have Duſty Feet, and from 1 
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Buſineſs done therein, which is for the Verderors 
of the Foreſt to receive the Attachments of Of- 


— 1147 | 

Expedition in hearing Cauſes proper thereto, be- 
fore the Duſt goth off the Feet of the Plaintiffs 
and Defendants. The Steward before whom this 
Court is held is the Judge, and the Trial is by Mer- 
chants and Traders in the Fairs, and the Judgment 
againſt the Defendant ſhall be quod Amercietur; 
but if the Steward proceeds contrary to the Sta- 


tute 17 Ed. IV. C. 2. he ſhall forfeit five Pounds. 


297. 

* JusTICE-SEAT, is the higheſt Foreſt Court e Manw, For, 
held befote the Lord Chief Juſtice in Eyre of the *, e.. 
Foreſt, after forty Days Warning, where Judg- 
ment is given, and Fines ſet for Offences. Fines 
and“ Amerciaments of the Juſtices in Eyre for 43 Ea. I. C. 18, 
falſe Judgment or other Treſpaſs, ſhall be aſſeſſed 
upon the Oaths of Knights and other honeſt Men, 
and eſtreated into the Exchequer. Alſo, © Juſtices 13 Kd. I. C. 10. 
in Eyre muſt appoint a Time for delivering in all 
Writs by the Sheriff. | 


40 


' SWAINMOTE, is a Court incident to a Foreſt, “ Cromp, Iuris. 
held by the Charter thrice in the Year, before the VIII. & gr 
Verderors, who are the Judges, Unto * this Court * Game Law, 
all Freeholders owe Suit and Service, and all Offi- 2. P. 19, 20. 
cers of the Foreſt are to appear every Swainmote; ; 
alſo, out of every Town and Village in the Foreſt, 
four Men and a Reeve ſhall appear ; or on Default, 


{hall be amerced and diſtrained. 


299. | 
The Cour or ArTAcchuxr, formerly called 
Voodmote, is the loweſt Court of the Foreſt, and 
ſeems to have received this new Name from the 
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fenders againſt Vert and Veniſon, taken by the 
Foreſters, and to inrol them, that they may be pu- 
niſhed at the next Juſſ ice. Seal. The Attachmen: 
is either by Goods and Chattels, by Body, Pledges 
and Mainprize, or by Body only. This Court is 
held every forty Days, whence it is alſo denomi- 
nated the Forty Days Court, 

J 


300. 


The * Cours or UniversrTits, belonging t 
4 Init. 227- Owford and Cambridge, are of a particular Nature 
| granted by Charter, and confirmed by Authority 
i 3 cr, 739 Of Parliament. They are called the Chancellor's 
Couris, and are kept by the Vice-Chancellors of the 
Univerſities Their Juriſdiction extends to all 
Cauſes Eccleſiaſtical and Temporal, (except for 
Maihem, Felony, and relating to Freehold) where 
a Scholar, Servant, or Miniſter of the Univerſitics, 
is one of the Parties to the Suit. The Cauſes are 
managed by Advocates and Proctors, who procecd 
according to the Practice of the Civil Law; and 
the Judges in their Sentences follow the Juſtice and 
Equity of the Civil Law, Statutes and Cuſtoms ot 
& Woos's Int, the Univerſities, and the Laws of the Land. Ap- 
516. peal lies from hence to the Congregation, next 
the Convocation, and then to the King in Chan- 

cery by his Delegates. 


| 301. 

 1,41f 247) The Cous r or Hus riss is the higheſt Court 

of Record holden at Guildball for the City of Ln. 
don, before the Lord Mayor or Aldermen, Sheriff 
and Recorder. This Court determines all Plcas, 
real, perſonal, and mixt, that ariſe within the City 

and Suburbs thereof, It likewiſe ſecures the Laws, 

Rights, Franchiſcs, and Cuſtoms of the City. 


302. The 


A n 


1 149 J 
V 

The Cover or Consclence belongs to the 
City of London, and is held before two Alder- f &. 3 
men and four Commoners, who ſit by Commiſſion * Fung 
twice a Week, to hear and determine all Matters 
between Citizens and Freemen of London, in Caſes 
under forty Shillings. And if * any Perſon affronts * 14 Geo, II. 
or inſults any of the Commiſſioners, on their cer- — 
tifying the ſame to the Mayor, he ſhall puniſh the 
Offender by Fine, not exceeding twenty Shillings, 
or he may impriſon him ten Days. 


2303. | 
The Couxr or Common Covuncir, conſiſtin 
of two Houſes z one where the Lord Mayor and 
Aldermen fit; the other where the Commoners 
ſit. By this Court are made all the Bye- laws that 
bind the Citizens. N 


304. 

The CAM BERLAIx's Couxr, where every 
Thing relating to the Rents and Revenues of the 
City; alſo the Affairs concerning Apprentices and 
Servants are tranſacted. | 


305+ " 
* The Wax ůDMHorz is a Court kept in every Les. Lon. 185. 
Ward in London, to inquire into and preſent all De- 
faults concerning the Watch and Conſtables, that 
neglect their Duty, and to make other Regulations 
for the good Government of the Ward, 


306, 


Ihe Court or HaTLyYMort, belonging to the 
City of London, far the Regulation of Bakers. 


307. The 
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11055 307 | 
y 2 Geo. II. Ther Covxr or Cuxsus Aqua, is a Court 
held by the Lord of the Manor of Graveſend, for 
the better Management of Boats and Barges, uſing 
| the Paſſage on the River of Thames from thence to 
| 4 34 & 55 Hen, London, and plying at Graveſend, And the 4 Couk ys 
| Vil. C. 26. or Wals, which are fettled by Act of Parlia- 
ment, and are to proceed according to the Laws 
of England. Alſo, Errors in Judgment may be 
redrefled by Writ of Error out of Chancery in Eng- 
land, returnable in the King's Bench. Beſides theſe 
Courts, there are other interior Courts. 


308. 

The Trurok Al PunisnmENTS not only ex- 

tend to the Principals who actually commit them, 

but to the Abetters who encourage and promote 

their being done, and the Acceſſaries guilty by Par- 

ticipation, either before or after the Fact; before, 

when they command, procure or aſſiſt others to 

do it, being abſent themſelves, for if they are pre- 

ſent, they are Principals ; afier, when they reccive 

or comfort the Principals, knowing that they have 

rH. p. c. 218. committed Murder or Felony, But this does not 
3 int. 108. extend to a Woman, who receives or aſſiſts her 
+ Huſband, tho' it does to a Huſband receiving or 
aſſiſting his Wife. Alſo, thoſe Puniſhments ar: 
adapted to the ſeveral Degrecs of Crimes, as 


309. | 
BEHA DbIxd, uſually inflifted on Peers of the 
Realm, who commit any capital Crime; for tho 
a Peer receives the ſame Sentence, as a common 
Subject, yet the Warrant is made out for him to be 
| beheaded, and the poſt mortem Part of the Sentence 
is allo remitted, 
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* Drawino, Hancinc, and QuarTERrING, . 2s Ea f. S. 
with Corruption of Blood and forfeiture'of Lands 2. 23 ric. © 
and Goods to the King, for compaſling and imagin- 

ing the Death of the King, Queen, or their eldeſt 

Son and Heir; violating the Queen, the eldeſt 

Princeſs unmarried, or the Wife of the eldeft 

Prince; lævying War againſt the King in his Realm 

adhering to his Enemies; giving them Aid and 

Comfort; counterfeiting the King's Great or Privy 

Seal; counterfeiting, impairing, or lightening the 

Coin of the Land ; bringing falſe Money into the 

Kingdom like to the Money thereof, to make Pay- 

ment therewith in deceit of the King and his Peo- 

ple; killing the Chancellor or other Officers, when 

they are in the actual Execution of their Offices 

appealing to Rome, or obtaining from thence any 

Bull or Ablolution. 


' 
* 


311. ug Fig 
DR AWINOG AND Hancixc, with Corruption * 2s Ea. In. G. 
of Blood, and forfeitare of Lands to the Lord: : 
Where a Servant kills his Mafter or Miſtreſs, or a 
ſecular or eccleſiaſtical Perſon his Superior to whom 


he owes Obedience. 


816. 
" Bukninc, when a Woman kills her Huſband, * af. 37. 


313. os . 

Hax ox, with Forfeiture of Lands not intailed, 
and all Goods and Chattels; alſo Corruption of 
Blood, unleſs otherwiſe ordained by Statute, where 
a Perſon is guilty of Murder, Grand Larceny, i 
Robbery, Burglary, Arſon, or Houſe Burning, 4 
Breach of Priſon, or other Felonious Crimes, 


6 314. Traxs- | 1 
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e , WAR 
nnn. . | TRANSPORTATION, * done at the Defire of ons 
8 convicted of Felony. 


315. 


2 Inf. 46,50, TuprISONMENT, 7 muſt be according to Law, 


den and extends not only to a Gaol, but a Houſe, 
1 Stocks, or Pillory; for fo long as a Man is re- 
ſtrained from going where he 2 5 he is im- 
Priſoned. 


„ i 316. 
3 Inf. 18. FIN Es, or Sums of Money paid to the King 
z Salk. 33. for any Contempt or Offence againſt the Govern- 


ment. 
317- 
a Termes dela * And AMERCLAMENTS, or Penalties aſſeſſed by | 
14 ona the Peers or Equals of the Perſon amerced, for 


W which he puts himſelf at the Mercy of the King or 

v Kitch. 5%. Lord, and * differ from Fines in this, becauſe 
Fines are certain, being given by ſome Statute ; 
whereas Amerciaments are arbitrarily impoſed. 


cc OP mA dot 


CHAP. 


CHAD DP; i. 


Or ParTicularR CusToms. 


. o 


| 15 1 | 1. 5 
JARTICULAR Cusronus are local, belong- 3 Selk. 11a. 

ing to ſome certain Place; they muſt be con- « 2 Roll Abr. 
ſtrued according to vulgar Apprehenſions, and *7* 


taken ſtrictly, being in derogation of the Common 15 
Law, and have four inſeparable Incidents, * viz. Li. Abr. | 
37 5s | 
1 9 
, R . ,* 
| 5 | 
| REASONABLE COMMENCEMENT, Otherwiſe they 1 


are unlawful; for Continuance of Time cannot 4 
make Malum in ſe good: Though Cuſtoms g Re. a6. 
againſt Common Rights and Rules of the Law, 9 
are valid. CERTAIxTVY; uncertain Things not | ll 
continuing Time out of Mind. 


—— 

„ | 

* ANTIQUITY, to prove it hath been Time im- « pavis Rep, © | 
memorial; (or Threeſcore Years, as limited by 32. 


Statute) ſo that no Man living hath heard or 
own any Proof to the contrary. 


4. 

And Cox rix ANR, to teſtify the doing thereof, 
Time out of Mind, without any Interruption : 
Therefore, though voluntary at firſt, by Uſage 
Conſuetudo pro Lege ſervatur ; for when a reaſonable 
Act does prove beneficial to the Inhabitants or Oc- 
cupiers of the Place, where performed, a frequent 
Repetition enſues, whereby it becomes a Cuſtom, 
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| e, ine. OB 
which being continued. without Interruption, Time 
out of Mind, obtains the Force of a Law, as 


5. 


v Kicch. 20x. | | > Bokovon EnGL15n, that veſts the Right of 


Deſcent in the youngeſt Son, or if the Owner hath 

i Pref, 3 Mod, no Iſſue, in the youngeſt Brother; and this Cuſtom 
Rer. proceeded from the Lords of certain Lands, having 
the Privilege to lie with their Tenant's Wives the 

' firſt: Night after Marriage. Wherefore the Te- 

nants diſinherited their eldeſt Son, whom they 

imagined to be their Lord's Baſtards. But Lil: 

ton lays, it aroſe from the youngeſt being preſumed 

in Law, to be leaſt able to provide for himſelf, 

k 2 Lev. 138. * However this Cuſtom goes with the Land, and 
guides the Deſcent to the youngeſt 3 although 


1 x Salk, 243. there be a Deviſe to the contrary. And if a 


88 Son dies without Iſſue Male, leaving a 
Daughter, ſhe ſhall inherit Jure Repreſentationis. 


6. 


- 


| A Track*s Antiq. * SHOR TFORD, which is a Cuſtom in the City of 


of Exet. 48. Fxeter, whereby the Lord of the Fee, recovers 
| Rent due to him, when no Diſtreſs can be levied 
for the ſame, by coming to the Tenement, and 

taking thence a Stone or ſome other inanimate 

Thing, and carrying it before the Mayor and 

Bailifts. This being done Seven Quarter Days 
ſucceſſively, and. no Rent or Arrears being paid 

within that Time, the Tenement is adjudged to the 

Lord For a Year and a Day; and Proclamation 1: 
forthwith made, that whoever claims any Title to 

the ſaid Tenement, muſt appear within the Year 

and Day, and ſatisfy the Lord for the Rent and Ar- 

rears. If no Appearance is made, nor the Rent 

paid, the Lord comes again to the Court, and 

prays that according to the Cuſtom, the ſaid e- 

. | nement 


. — — 


** * | : F þ a 


L 155] | N 
nement may be 2 qqudged to him in his Demeſne as 1 
of Fee; which is done accordingly. This Cuſtom | 


is called Shortford ; becauſe it * in French, to i 
forecloſe. - | "5 
; . 9 0 
1 " GAVELKIND, Which is a Cuſtom in Kent, * Lit. 210. | 
| Wl whereby the Lands of the Father, are equally di- | 
8 vided at his Death, among all his Sons, or the 
b Land of the Brother among all the Brothers, if he | 
8 hath no Iſſue of his own. And all Lands in Kent, 1 Mod. gs. 
/ ſhall be taken to be ſuch, except thoſe which are 2 Sid. 153 | | 


diſgavelled by particular Statutes, | 


2 foe 


8, ww 


l ? FREE BENCH, or that Eſtate in Copyhold ? Nich. 102, 
1 Land, which the Wife hath on the Death of her 

, Huſband for her Dower, according to the Cuſtom 

of the Manor; if ſhe was a Virgin when eſpouſed : 


And ſhe is to hold the Lands only ſo long as ſhe 

lives ſole and continent ; though in the Manor of g 
Eaſt and Weſt Enbourne, in the County of Berks, | 

and the Manor of Torre in Devonſhire, and other 

Parts in the Weſt of England, after committing In- 

continency, if the Widow comes into the Court of 

the Manor, riding backwards on a black Ram, 

with his Tail in her Hand, ſaying, 


„Here I am; . 
Riding upon a black Ram, 


he Like a Whore as I am: 

| 18 And for my Crincum Crancum, | 
to have loſt my Binkum Bankum; ; 
ear And for my Tail's Game, 


Have done "his worldly Same; | 
Therefore pray Mr. Steward let me have my 4 
Land again.“ 
The * is bound * Cuſtom to fe. admit her. 


* 
1 3 OE mee. 3 


88 the Courts of Weſim uſter, take Notice of Courſe of 


e 
| . 
. ConsviTupinNgs Lonpini, whereby * the Goods 
Abr. 311. and Chattels of a Freeman deceaſed, is divided into 
three Parts; the Wife to have one; the Executor; 

another, to diſcharge Debts and Legacies , and 

| the Children unprovided for, the other Third. 
t 2 Nell. 139. And if there is only Children, half of his perſonal 
Eſtate goes to them, and he may diſpoſe of the 

| other Moiety, except a Freeman makes a Will 
*.2 Danv. 310. Purſuant to the 11 Geo. II. C. 18. Alion on the 
in 37% Caſe, lies for calling a married Woman Whore, 
t Privit Lond.. becauſe ſuch Women are carted. * A Woman that 
uſeth any Trade is chargeable, although married, 

as a Feme Sole Merchant, and muſt plead as ſuch, 

and if condemned, ſuffer Impriſonment, till the 

Debt is paid. Alfo her Bail may be ſued if ſhe ab- 

ſents herſelf, the Huſband not being concerned 

u Comber. 384. therein, Every * Tenant at Will of any Houſ: 
above Forty Shillings per Annum, within the ſame, 
bougnht to give or to have half a Year's Warning on 

* Cro, Car. $16. leaving it. Alſo if any Cuſtom of London, be 
pleaded and denied, it ſhall be tried by Writ to the 

Lord *Mayor and Aldermen, to certify whether 

there be ſuch a Cuſtom 3 who ſhall make Certit- 

y 1 Roll, Rep, cate by the Mouth of their Recorder.“ Likevile 


the Cuſtoms of London, but not of any other Place 
without being alledged. 


IO. 


Mai: InnucT1o, is a Cuſtom obſerved in ſome 
Parts of England, whereby the Prieſt and People of 
Country Villages, go in Proceſſion to ſome ad 
joining Wood on a May Day Mormng, and 
retu:n.in a Kind- of Triumph with a May-Fole, 

e Bougbs, 


ought Flowers, Garlands, and other Tokens of 


E 157 J 


the Spring. 


11. 


Mon rs Mines robbe ; by which * Merchants : Lex. Meret. 
that give Characters of Strangers, to thoſe who ſell ©, T0. Fo. the ©; 


them Goods, are liable to the Debrs of ſuch Stran- 


gers for the Goods fold. Or if a Merchant or- einm 


ders his Factor to buy Goods of a particular Per- 


ſon, he is Debtor, and not the Factor; but if a 


Merchant orders his Factor to buy Goods, without 
ſaying of whom, the Factor is Debtor ; though the 
Goods come to the Uſe of the Merchant. 


12. 


Cxxsuxk is a Cuſtom obſerved in divers Manors 
of Cornwall and Devonſhire, whereby all Perſons 
reſiding therein, above the Age of Sixteen, are 


cited to ſwear Fealty to the Lord, and pay him 


Eleven-pence per * and One Penny per An- 
num ever after. 


| 13. 

Makchr, is a Cuſtom grounded on the Ab- 
rogation of the Privilege claimed by the Lord to 
lie the firſt Night with the Bride of his Tenant ; 
whereby every Tenant pays a Fine at the Marriage 
of his Daughter. In the Manor of Dinevor, in the 


County of Carmarthen, this pecuniary Cuſtom is 


Ten Shillings; and in the Manor of Builth, in the 


County of Radnor, a Noble, or Six Stallings and 


Eight- -pence. 


14. 
CHD WIx, is a Cuſtom within the Manor of 
IVrittel, in the . of Effes, whereby every re- 
pured 
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; puted Father of a Child, not born in Marriage, 
pays Three Shillings and Four. pence to the Lord. 


15. 

Lanpenzae, is a Cuſtom at Malden in Eſſr, 
whereby for certain Houſes and Lands, fold within 
that Place, Thirteen-pence in every Mark of the 
Purchaſe-Money, muſt be paid to the Town, which 
claims this Cuſtom Inter alia by a Grant from the 


Biſhop * London, made Anno 5 Hen. IV. 


16. 


11 is the Thing that is ths by Cuſ-. 
tom to the Church, at the Death of a Perſon ; and 
by the 21 Hen. VIII. are to be paid in this Man- 
ner : Ten Shillings when the Perſon dies poſſeſſed 
of Goods to the Value of Forty Pounds or above, 
after Debts paid: Six Shillings and Eight-pence, 
if of Thirty Pounds and under Forty Pounds : 
Three Shillings and Four-pence, if Six Pounds 
Thirteen Shillings and Four-pence Value, and un- 
der Thirty Pounds; ; and when under Six Pounds 
Thirteen Shillings and F our-pence Value, no Mor- 
tuary is to be paid. Where * by Cuſtom, a Mor- 
tuary hath not uſually been paid, "if a Perſon be li- 
belled in the Spiritual Court, he may have a © Pro- 


| hibition, upon which the Cuſtom may be tried. 


| "2% 

And BuLL anp BEAR, which according to the 
Cuſtom of ſome Places, mult. be kept by the Par- 
ſon for the Uſe of the Pariſhioners, in Conſideration 
of his having I ithes of Calves and Pigs. 


CAP. 


191 
C HAP. IV. 


Of STATUTES. 


I 8 


STATUTES ate Rules and Orders made by the 
King, Lords and Commons in Parliament, for pre- 
venting ſome Evil, or promoting ſome good; and 
are, 


2, 


GENERAL, when relating to the King or the 
Publick, as thoſe concerning the Royal Preroga- 
tives, or the Trade of the Kingdom. * Dyer 33. 


3. 

Or Social, when they only regard ſome parti- 

cular Perſon or Thing, as Bills of Naturalization or 

Statutes, touching Sheriffs or any particular * Plow. 38. 
Myftery, * and Statutes continue in force, although PR). 
the Records are loſt by the Injury of Time: Yet if . In. 589. 
one is made againſt Reaſon, or impoſſible to be 


give Place to new, where they are contrary ; but Dyer 347- 
when there is a ſeeming Variance between two Sta- 
tutes, and no Clauſe of Non Obſtante in the latter, 
ſuch Conſtruction muſt be made, that both may 
ſtand. And * it is a Rule in Law, that the Courts x 1as. 8. 
at Meſtminſter, ought to take Notice of a General 
dlatute without pleading it: Though they are not 

e bound 
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performed, it is void. Likewiſe * old ones muſt 111 Rep. 36. 
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„ bound to do the ſame by a ſpecial or private one. 
[Se Rep. the Alfo * Acts of Parliament do not bind the King, if 
en. he is not eſpecially named; unleſs they concern the 
Commonwealth, ſuppreſſing Wrong or Fraud; 
but he may take the Benefit of any Statute, whercin 


he is not named. 


Abrogation 8 tures of 89 
Accountant General 127 Baron Court 144 
Aim lies not againſt Baron of the Exchequer 140 
the King 40 Baſlardy 17 
Admmiflration 27 BHeheading 150 
— to whom Biſhop's Court 32 
granted ib Biſhops, created by the 
Admiralty, Court of 143 ing 37 
Atmifſion 18 Blaſphemy I4 
Adultery 16 Bona Peritura, when to 
Advowſon 63 be ſold 63 
Age | 82 Bands given on having 
Aziſtment 57 Adminiſtration - 28 
Amerciament 152 Borough 50 
Ancient Demeſne 69 Engliſh I54 
Appeals _ 29 Breve de Recta 105 
— from Convocation ib. Britain reduced to a 
Apprenticeſhip, Inden- Roman Province 9 
tures of 100 Britons drove into Cam- 
Approvement 58 bria | ib. 
Arbitrary Laws 4 Bull and Bear „ 
—— in what Man- Burning 151 
ner to be obſerved ib. | 
Archdeacon's Court 32 Canon Law, general 12 
Arches, Court of JI. | — "when uſed 13 
Array . 47 Capias ad Satisfacien- 
Janment, Indentures dum 120 
F 4 ä 101 Cen ſure | 157 


Attachment, Court of 147 
Audience, Court of 21 
Auditor 141 


BEYANCE 67 


Bargain and Sale, Inden- 


Chamberlain, Court of 149 


Chancellor of Chancery 125 
—— the Exchequer 139 
3 Chancery, 
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Chancery Court of 12 
Ear Party, Inden- 


tures of 99 
Chaſe 52, 54 
| oy Baron 140 
ChifCirkoſth King's- 
nch 131 
Chief Ju alice of the 
King e Bench 130 
— Common 
Pleas 136 
Chilatoit 157 
'Chimin 59 
Charagrapher 1 5 
Churches, Repairs of 15 


Cingue- Ports (A 
City 50 
Clerk of the Affidavits 127 
—— Appeal 128 
Chancery 
— Crown in King's- 
Bench 131 
— Cron in Chan- 
cery 
Common Bails and 
Poſteas 133 
-——- Dockets ib. 
Clerk of the Errors in 
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Common Pleas 138 
— of the Errors in 
the King's-Bench 133 
Eſſoins 137 
—— Eftreats 141 
——— Declarations 132 
— Hanaper i." JAG 
— Juries 137 
——— Inrollment ib. 
—— King's Silver ib, 
—— Nihils 142 
—— Papers 132 
— Pells 142 


126 


128 


Pa ge 


Clerk of the Petty- Bag 
Office 


127 
— Pipe 141 
— Pleas 142 
——— Preſentation 128 
—— ()utlawries 138 


— Rolls 127 
A Rules of the Crown- 


Side in B. R. 


131 
| —— Kules of the Plea- a 

= Side in B. R. 132 
——i Treaſury . 1 38 
— Warrants 136 
Codlicil d 113 
Common es 55 
Common, Appendant #6, 
| Appurtenant 56 
of Coals 57 
Eſtover 10. 
Paſture 56 
Piſcary * 89 

Pur Cauſe de 
Vicinage 56 
Turbary 57 
X in Groſs 55 
—— Law iy: 
—— Tenancy bg 
—— Council 149 
Pleas 1 34 
Commutaticn 7 
Compoſitian 22 
E of a Fine 197 
Conditions © 8 
Cinſcience, Court of 149 
Conſuetudines Londini 150 


Contracts, the Form of 115 
Solemnities of 116 


—— Obligation of . 
Controller of the Pipe 141 
Cunuocalin 209 
Coparcenary 58 
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